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Editorial

Patrick Scott

The ‘quarters’ for the publication of Mediation Matters! come around
alarmingly quickly. But, once again, our contributors have not let us
down. Spring has been mentioned in several contributions. | looked
back with some amusement to my Editorial two years ago. This is what
| said:

It may be a bit optimistic to say that spring is here. Perhaps one
can say that spring is trying to arrive. At least the storms have
passed, and the temperatures have risen.

Why am | amused? Well, this year the storms have not passed, and the
temperatures have not risen. Not much, anyway. But the days are
longer and there is, | suppose, the hope that we may see a bit more
sun. | have a friend in South Africa who describes herself as a
pluviophile. Living in an area where drought is never far off, she dances
outside when it starts to rain. She should try moving to Scotland. |
wondered what the opposite of a pluviophile might be, that is
someone who is attracted to the sun. A heliophile, that is apparently
what | am!

In From the Director, Charlie Irvine discusses neutrality and trust, and
guestions whether a rigid application of mediation principles such as
neutrality necessarily benefits the parties. And whether that promotes
settlement.

Ben Cramer has a look at postactivism, and what role that plays in
mediation. Whether there are lessons to be learned for mediators. He
explores writers who he considers may be “helpful for mediators by
nurturing creative and emergent visions of mediation and enabling
smooth spaces for practitioners to think fugitively with those they work
with in anti-oppressive ways.”

What role do private sessions play in a mediation and when should a
mediator consider using them? These are questions which Gordon
McKinlay considers in Let’s Have a Private Chat — a Time for Private
Sessions. He considers the relevance and appropriateness of private
sessions in three different kinds of matters — court-annexed mediation,
workplace mediation and special needs education mediation.

Then we have a contribution from a mediator in South Africa, Lisa
Thomas. Lisa explores mediation across cultures and disciplines in
From Custom to Clinic: Rethinking Mediation Across Cultures and
Disciplines, considering the balance between cultural understanding,
ethical responsibility and legal principles.



Tom Scade, in his article How do we become the Mediators we are?,
looks at neutrality, fairness and fiduciary duty. He refers to a number
of writers in dealing with these sensitive and important aspects.
Against this background, Tom examines his own style of mediating and
shares with readers some interesting thoughts on the topic.

How does a mediator respond to cases that don’t settle? Lisa
Cattanach explores her thoughts and responses when mediations
don’t end in a resolution. Through a case study, Lisa shares the
experience of having an entrenched, intransigent party.

Bronwyn Sutton, who has worked in techno-commercial roles in
renewable energy since 2008, reflects on her Master’s dissertation
which explores the intersection of mediation and the offshore wind
industry. Bronwyn shares with readers the trials and tribulations of
researching and writing her dissertation, and she offers some tips for
students embarking on a similar venture.

We have the usual contributions, From the Chair and Mediation
Mulligans, where Alan Jeffrey also wrestles with the non-settlement
guestion. Clinic News is taking a break this issue, and we look forward
to welcoming back Pauline McKay and a bumper Clinic News in the
next issue.

| ponder the concept of fairness in a mediation in Patrick’s Ponderings.
How do mediation and fairness combine? What are a mediator’s duties

in this regard? Does fairness relate to the process, the outcome or
both?

And, finally, we have a summary of a special symposium which was
held on the 5™ of March, in Edinburgh. It was entitled The Role of
Mediation in Civil Justice in Scotland.

My thanks once again to Adrienne, our assistant editor, for all her hard
work in helping to compile this newsletter. | hope that you enjoy this
issue.

Patrick Scott
Editor



Charlie Irvine

It’s the spring of the year, when people’s
thoughts turn to sunnier days and warmer
climes. Here in the West of Scotland, we
expect nothing so predictable. Our maritime
climate ensures almost constant change —
“four seasons in one day”, as Crowded House
said of New Zealand.

One thing that never changes, however, is
mediator puzzlement over the vexed term
‘neutrality.” I've been marking essays on the
topic, and the apparent impossibility of caring
about fair results while remaining neutral
about... eh, results. Some make inspiring
reading and | always learn something. This
year they’ve got me wondering how this plays
out in the Mediation Clinic. In real disputes
between real, often combative, individuals and
companies, mediators don’t have the luxury of
time to ponder academic debates. I'm sure we
all want to do the best by the parties and help
them achieve what they need; neutrality
repeatedly shows up as a guiding principle for
mediators, both new and experienced.

I’'m not going to add to the extraordinary
volume of commentary on the issue. And it’s
probably not the right time to ditch the term.
It’s hard to argue in favour of bias and
pre-judgement. Instead, I'd like to suggest a
complementary idea, crystalised early in my

practice by an encounter on the Glasgow
subway: trust.

It took place after a mediation session with an
orthodox Jewish couple. | had worked with
them before, and this may have been our
second or third meeting. The conversation was
fascinating but tense as they attempted to
reach a common understanding of how best to
parent their young son within the
requirements of their religion. | played several
roles that mediators will recognise: listening
with curiosity, empathising with their
situation, asking tricky questions about
practicalities and acting as an appreciative
audience while they worked through their own
thinking.

The session ended on a pause to give them
both time to reflect before attempting to
finalise arrangements. Our practice in family
mediation was to invite the woman to leave
first, which | did; five minutes later | said
goodbye to the man. It was early evening and
already dark, so | decided to leave my notes
for later. | quickly locked up the office and
headed down to the subway.

As | descended the stairs | saw the man.
Glasgow’s underground is small with fairly
narrow platforms; he was the only person on
it. All my instincts impelled me to walk up and
say hello. We had just shared nearly two hours
of intense, intimate conversation, and the
least one might expect would be an
acknowledgement. Yet my training impelled
me to do the opposite. | kept my eyes on the
ground and walked silently past him.

When my train arrived, | got on and
immediately felt terrible. Why had | behaved in
such an unnatural and, ostensibly, rude
manner? My training. The family mediation



tradition at that time did not use private
sessions, and | believed that ‘neutrality’
forbade me to speak to either party without
the other present. If | spoke to this man, his
partner might see me as biased, tainted by the
suspicion of favouritism.

And yet it didn’t feel right. In trying to do the
right thing | had somehow behaved less like a
human being, distancing myself and appearing
cold and stand-offish. This risked undermining
another quality, something hard won and
perhaps even more important than neutrality:
trust. Over two lengthy sessions these people,
from quite a different set of traditions to me,
had come to trust me enough to speak about
profound and significant matters. If | lost that
trust by appearing aloof and disinterested it
could negate that work. At its worst | might
even convince them that they would be better
off retreating into the adversarial legal system,
where each could at least trust their own
lawyer to have their best interests at heart.

So, | changed my practice. Next time | met the
man | apologised for my apparent rudeness
and explained why it had happened. He was
gracious about it and we continued. Perhaps
that glimpse of vulnerability actually helped
underline our common humanity; people
going through separation often felt they were
being judged for failure.

More significantly | began to relax about what
being neutral meant. It seemed to me that,
once a certain level of trust was established, |
had a great deal of elastic about how to run a
mediation. | might spend time with each

person in private, or more time with one than
another; as long as they believed | was doing it
in the interests of a shared goal (resolution) it
was usually fine. It also helped to be open and
transparent about my thinking, even my
timing.

Space doesn’t permit a detailed examination
of what’s been written about trust and
mediation, but here are a few ideas. Lewicki
and Tomlinson? distinguish “calculus-based
trust” from “identification-based trust”. The
former is based on the idea that the rewards
of being trustworthy outweigh the risks; the
latter goes further, and once a pattern of trust
is established, enables people to trust that
others identify with them and will act in their
interests. | like their metaphor of snakes and
ladders — people slowly climb the ladder of
trust only to come sliding back down as soon
as they betray it. Adrover and colleagues’
recent research investigated factors that led
parties in Spanish divorce cases to trust
mediators.? The most significant included legal
expertise, suggesting an alternative, sincerity
and focusing on settling (not lingering but
advancing towards settlement).

Stimec and Poitras lay down a challenge,
however, in their research into workplace
mediation in Quebec. They investigated the
relationship between parties’ level of trust in
mediators and the rate of settlement.® The
greater the trust, the higher the settlement
rate... up to a point. Low levels of trust
certainly made settling less likely; but beyond
a certain level more trust made little

1 Roy J. Lewicki and Edward C. Tomlinson, ‘Trust, Trust Development, and Trust Repair’ in Peter T Coleman, Morton
Deutsch and Eric C Marcus (eds), The Handbook of Conflict Resolution: Theory and Practice (3™ edn, Jossey-Bass 2014) 104

— 136, 106.

2 Joan Albert Riera Adrover, Maria Elena Cuartero Castafier and Juan José Montafio Moreno, ‘Mediators’ and Disputing
Parties’ Perceptions of Trust-Building in Family Mediation’ (2019) Negotiation and Conflict Management Research 13(2)

151-162.

3 Arnaud Stimec and Jean Poitras, ‘Building trust with parties: are mediators overdoing it?’ (2009) Conflict Resolution

Quarterly 26(3) 317-331.



difference. They speculate that there is a kind
of threshold effect. Parties need to know the
mediator won’t harm them. Once they have
that assurance, they can relax and start
attempting to resolve things. As they put it:
“Once mediation is perceived as a low risk,
parties are ready to move on, and further
development of trust will not change much.”*

To recap, | once behaved in a way that
complied with neutrality but, in my view,
undermined trust. The emotional jolt caused a
rethink, and | came to view trust as, if
anything, the more significant achievement for
most mediators. That doesn’t negate the
importance of neutrality or at least being seen
not to favour one person over another. It does
suggest, however, an alternative direction of
travel. Being ‘neutral’ (or at least not biased
against a person) helps contribute to trust, but
so do other factors like empathy, appearing to
know what we’re doing and expertise. Once
trust is gained, we can do our work in a range
of creative and surprising ways.

I’ll finish with my own metaphor. Trust is like a
stalactite. Built slowly, over numerous
exchanges and actions, it can be snapped off in
an instant. Let’s not forget that we are humans
dealing with other humans, and trust is one of
the basic building blocks of our work.

Charlie Irvine
Director, Mediation Clinic

4 ibid 327.

Dr Charlie Irvine is the Course Leader on the
University of Strathclyde’s MSc/LLM in
Mediation and Conflict Resolution, and
Director of Strathclyde Mediation Clinic. He is
an experienced mediator specialising in
organisational and workplace disputes.
Charlie's academic work focuses on mediation
in the justice system, and he was awarded his
Doctorate for his PhD research into mediation
participants and their reasons for settling.
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Rigorous and multi-disciplinary with a distinctive focus on interpersonal
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Mediation at the Crossroads: A Postactivist Mediation

by Ben Cramer

Ben Cramer

Don’t try anything too complicated, and just be
very very kind (~Ripple)

A Sketch for a Postactivist Mediation

This article begins with the work of Bayo
Akdédmolafé, a Nigerian philosopher, poet and
recovering psychologist who introduced the
term postactivism. I’'m curious how his work
can nurture visions of mediation and animate
mediation in practice. This passage on justice
gives a sense of what Akédmolafé provokes and
evokes with his work:

Justice is awkward. Awk-ward. Not
forward. ‘Forwards’ speaks of gold-
plated futures in wait. Awkwards’
takes note of something else. A
middle English word for ‘clumsy’,
‘backward’ or ‘perverse’ was awk. The
word itself evokes the idea of things
lacking a certain grace about them,
being of many minds as opposed to
walking resolutely in one direction. In
spite of the many negative
connotations attached to the idea of
being awkward, awkwardness is a
profusion of grace, and not the
absence of it. When we don’t know
what to say or what to do or where to
go, it is often because many paths are
open to us, many possibilities are

known, and many agencies are
making themselves heard. The tip of
the tongue is a diving board into finer
waters.

This is how things move. Awkly. This
is what we have to consider: that the
straight and narrow road that begins
where we are — in the doldrums of a
modern life that denies us community,
on the wrong side of colonial history,
in the pit of dark places — and
purportedly terminates at the place
we want to be — a better world, an
economically just arrangement, a
race-celebratory society — is not
always the road to take. Indeed, there
is no such road. The world is thick.
Bent out of shape. Out of whack. The
square-jawed causalities
enlightenment sustained, this
vocation to unhook ourselves from
the umbilical connections to our
bodies and their queernesses,
promise us a justice it cannot deliver.
A poetics of the real insists we come
down to earth in her bashful
awkwardness, in her stuttering
eloquence, and meet her in that
place... That enlightened quest for the
long arc of justice, spanning the sky
like a leprechaun’s rainbow,
shimmering in the distance, above
everything, must now be abandoned
for a keen noticing of the life worlds
and doings of the things around us. |
would say that the slime trail of a
hush is the transient mark of justice.”*

| discovered Akomolafé’s work when | was

attending an online seminar with Erin Manning

reading Glissant’s The Poetics of Relation.
Manning had recently published Out of the

1 B4yd Akémoléfé, These Wilds Beyond Our Fences (North Atlantic Books 2017) 263-264.



Clear, a short essay addressing mediation and
coloniality. These writers all have a
relationship to the 20t century French
philosopher Gilles Deleuze, the relevance of
whose work for mediation is underexplored.
These writers can be helpful for mediators by
nurturing creative and emergent visions of
mediation and enabling smooth spaces for
practitioners to think fugitively with those they
work with in anti-oppressive ways. Deleuze
was interested in the life of ideas, and how
ideas can serve life. In common with
pragmatists, Deleuzians are likely to want to
ask, ‘Which ideas are operative in this
situation?’ or “What is this concept doing?’

Deleuze in Mediation Literature

e John Winslade explores what Deleuze
can offer practitioners in the field of
narrative practice for conflict resolution
particularly with families, focusing
especially on understanding power and
possibility; and ways we might escape
unhelpful preconceived strictures of
thinking and living — lines of flight as
“shifts in the trajectory of a narrative
that escape a line of force or power.” For
Winslade, Deleuze is inviting us to
become attuned to multiplicity and
difference as ways to unlearn stuckness.
That might mean, for example, being
careful with assumptions, being open to
moreness, and getting curious about how
things are pieced, or unpieced, together.?

e Morgan Brigg uses Deleuze to critique
recognition, drawing on his work with
Aboriginal Australians. It might seem
strange to critique the work of
recognition — if your practice is anything
like mine, you’ll have come to cherish

(and even hope to facilitate) those
moments in mediation of
acknowledgement and being seen.
Whilst Brigg is considering recognition
primarily at the scale of cultural rights,
self-determination and identity politics,
his critique operates at all levels. The
frame for his critique is his challenging of
the Western assumption and
prioritisation of a “sovereign knowing
subject.” Deleuze helps Brigg understand,
“Recognition converts experience and
interactions with others into categories
and objects for the purposes of
knowing.”? In other words, it appears to
generate two unified, coherent,
sovereign knowing subjects, relying on a
logic of same-ness within a dominant
conceptual frame. “To recognise is to
bring the figure of the sovereign Western
self into existence.”* Brigg does
acknowledge the value and necessity of
recognition in its various forms for just
political relations but is concerned that it
is a counterfeit or imitation of real
relatedness. For Brigg, mediating only
with a logic of recognition creates an
unhelpful distance and objectification
which limits transformative change. In his
own work, he discovered a sense of
something like ‘knowing-through-being-
with” which was more supportive of the
work he was engaged in. “Relatedness,”
he writes “forms a bond across
difference while... recognition keeps us
apart.”?

Michael English and Derek Sweetman
refer to Deleuze in their outlining of
evolutionary practice as a form of critical
conflict resolution: a way of handling
disputes produced by systemic
contradictions whilst addressing systemic

2 John Winslade, ‘Tracing Lines of Flight: Implications of the Work of Gilles Deleuze for Narrative practice’ (2009) Family

Process 48(3) 332.

3 Morgan Brigg, The New Politics of Conflict Resolution (Palgrave Macmillan 2009) 114.

4ibid 114.
5ibid 121.



concerns.® They distinguish evolutionary
from emergent practice. Emergent
practice addresses manifest conflict
through four principles: helping those in
conflict; seeking connections between
conflicts; learning from and with those
impacted by systemic contradictions;
working collaboratively in a community
of practitioners and scholars.
Evolutionary practice (e.g. narrative
practice or peace education) seeks to
bring awareness and change to the
assumptions, stories, structures, rules,
and the like that maintain contradictions
and the reproduction of conflict. It
carries the work of mediation beyond the
resolution and understanding of a
particular dispute to address the fields
and forces that give rise to and sustain
the pattern of conflict. Practitioners can
support this, say English and Sweetman,
by providing language, metaphors and
analogies “that allow us to speak of
issues previously unspeakable”: concept-
creation. This is where they cite Deleuze
and Guattari’s work What is
Philosophy?’, which can help us notice
and use the power of ideas in developing
systemic consciousness and addressing
systemic conflict.

Opacity

Having offered a very brief introduction to
Deleuze in mediation, | turn now to Glissant,
Manning and Akémolafé and begin to consider
how their work may be relevant for a
postactivist mediation.

Glissant is a 20th century Caribbean

philosopher and poet. His concept of opacity
references ideas of legibility, communication,
understanding and intelligibility. As a physical

property, opacity is the degree to which an
object is impenetrable to light. If we take ‘light
to be a metaphor for a certain kind of

7

mentality, Western thought, reason or
reasonability, then opacity can be the degree
to which something is ungrasped, uncaptured
and uncapturable by dominant or self-same
modes of thinking. Glissant writes:

If we examine the process of
"understanding" people and ideas
from the perspective of Western
thought we discover that its basis is
this requirement for transparency. In
order to understand and thus accept
you, | have to measure your solidity
with the ideal scale providing me with
grounds to make comparisons and,
perhaps, judgements. | have to
reduce. Accepting differences does, of
course, upset the hierarchy of this
scale. | understand your difference, or
in other words, without creating a
hierarchy, I relate it to my norm. |
admit you to existence, within my
system. | create you afresh. But
perhaps we need to bring an end to
the very notion of a scale. Displace all
reduction... Opacities can coexist and
converge, weaving fabrics. To
understand these truly one must
focus on the texture of the weave and
not on the nature of its components.®

Practical tip #1: Focus on the texture of the
weave and not on the nature of its
components.

For Glissant, reductive or oppressive social
understanding is aimed at ‘grasping’ — a way of
understanding that contains the movement of
hands that grab their surroundings and bring
them back to ourselves. “Let...”, he writes, “...

6 Michael D. English and Derek Sweetman, ‘Critical Conflict Resolution, Systemic Consciousness and Systemic
Contractions’ (2017) Journal of Mediation and Applied Conflict Analysis 4(1) 56.

7 Gilles Deleuze and Félix Guattari, What is philosophy? (Columbia University Press 1994).

8 Edouard Glissant, Poetics of Relation (University of Michigan Press 1997) 190.



our understanding prefer the gesture of giving-
on-and-with that opens finally on totality.”?
Giving-on-and-with is a gracefully awkward
translation of a beautiful French expression,
donner-avec. It is a hybrid of ‘to give with’ as a
supple tree might give with the wind; and ‘to
give on’ as a window might give on to the
beach. Understanding another person, for
Glissant, is less like grasping them, and more
like giving on to them and giving with them.

Practical tip #2: Give on to, and give with,
those you work with in mediation.

For Glissant, opacity is a right and a
celebration. Opacity invites us, as mediators,
to be cautious about demanding others make
themselves legible to our problem-solving
mind — especially when we think our notion of
fairness requires it. Glissant suggests a
connection between (il)legible rights claims
(politics) and the refusal to comprehend and
control others (ethics). He asks us to protect
and respect ways of being that remain illegible,
or opaque, to the majority imaginary; '° to be
sensitive to those whose claims are invisible to
the state’s mechanisms of recognition and
comprehension. In his book Choose your
Bearing, Benjamin Davis addresses himself to
those in Western societies seeking to take
responsibility for the historical structures of
power from which they continue to benefit.!!
He notes that Glissant prescribes intransitive
participatory entanglements. As an ethical
relation, for mediation to be intransitive
means it has no object; to be participatory
means it is not an imposition; to be an
entanglement, means it is a site of imperial

% ibid 192.

injustice and therefore one in which imperialist
injustice can be unlearned.

Practical tip #3: Practice mediation as an
intransitive participatory entanglement.

Since, for Glissant, opacity “is the voices of all
people, and it protects the diverse”, we could
say that to hold space for opacity in mediation
might mean to hear all voices and protect
difference. Mediators need not insist on
comprehensibility as a prerequisite for
engagement. That means we don’t need to
assume or enforce our own notions of
reasonableness or rationality or seek empathy
only in understanding. Borrowing from critical
autism studies’ concept of ‘returning the gaze’,
when we cannot see the reason, rationality or
morality in the conduct or decisions of those
we work with, we can ask of ourselves ‘Why
am | struggling to understand?’ or ‘What might
be difficult to understand about my
approach?’;i.e., we can turn ourselves into a
puzzle instead of, or as well as, turning our
clients into a puzzle. 1

Practical tip #4: If we find ourselves making our
clients the object of an expert gaze and trying
to fix conflict behaviour, turn the gaze around
as a step to treating all interpretations as
situated.

“In settings where transparency is seen as the
defining quality of ‘truth’, such as in [a court],
the [practitioner] may have to advocate for the
[client’s] right to opacity and oppose demands
of narrative consistency and
comprehensibility... in a judicial culture built
around the notion of transparency as

10 https://criticallegalthinking.com/2023/11/21/edouard-glissant-the-right-to-opacity/

11 Benjamin Davis, Choose your Bearing: Edouard Glissant, Human Rights and Decolonial Ethics (Edinburgh University

Press 2023).

12 Mattias Strand, ‘Opacity, difference and not knowing: what can psychiatry learn from the work of Edouard Glissant?’
Medical Humanities. Epub ahead of print doi:10.1136/medhum-2023-012790

https://pmc.ncbi.nlm.nih.gov/articles/PMC11503190/ 7.



https://criticallegalthinking.com/2023/11/21/edouard-glissant-the-right-to-opacity/
https://pmc.ncbi.nlm.nih.gov/articles/PMC11503190/

inherently good, a respect for opacity does not
necessarily come easy, neither on an individual
or systemic level.” I* The notion of valuing
opacity problematises attempts at epistemic or
narrative closure, particularly motivated
attempts to measure and solidify a person,
relationship or event in a stable conclusion.
Because performing such an act of closure
requires reducing an encounter into a
collection of objects and reducing those
objects into whatever is readable in our frame
of reference. Valuing opacity means adopting a
stance of humility and welcoming that which is
beyond our comprehension; being willing to
let encounter shift our frames of reference.

Practical tip #5: Learn to trust ambiguities,
inconsistencies and contradictions as indicators
of human experience and integrity.

Glissant cautions us: not to grasp the other;
not to become her; nor to ‘make’ him in our
image.

How can one reconcile the hard line
inherent in any politics and the
questioning essential to any relation?
Only by understanding that it is
impossible to reduce anyone, no
matter who, to a truth he would not
have generated on his own. ¥

It may be that, for Glissant, any closure by us is
a continuation of relations of oppression. But
one need not follow me to that extreme in
order to recognise that some closures are
unhelpful. What, then, can we do when we
find ourselves gripped by our closure of
another person or situation, or embarking on
an individual interpretive journey which
reduces a person or event by fitting them into

13 ibid 7.
14 Glissant (n9) 194.

a useful, self-serving schema or story? The
answer, for Glissant, is to adopt an orientation
to a political and aesthetic sensibility that he
calls Relation, an exploration of which is for
another time.

Out of the Clear

Having examined the notion of opacity, we
now have some of the apparatus we need to
read Manning’s essay Out of the Clear."” ‘Out
of the clear’, in this context, refers to how
people lived, before the arrival of European
settler colonialism, in Canada. ‘Clear’ refers to
the emptiness left by the violent settler
colonial logic of elimination that produces
genocide, displacement and cultural erasure.
The clearing is clear of life; culturally vacant;
devoid of relation. Here, we can find the
conceptual resonance between clearing and
what Glissant terms reductive transparency, or
reductive transparency of the generalising
universal, against which works the nonviolent
force of opacity.

“Mediation...”, Manning writes, “... makes
many promises. It promises clarity: think drop
down menu. It promises fairness: think divorce
court. It promises health: think therapy. The
gesture is cast as innocuous. A simple third, a
neutral agent. A little bit of reason. A moment
of distance. An interlude so that things can be
tied up again and smooth functioning can
resume. A representation of the useful.

But what is it to insert distance into a field of
relation if not violence of the highest degree?
Whose distance? At what cost? To what
ends?”1

A strangely benign critique of mediation
perhaps. Violence, for Manning, is always the

5 Erin Manning, ‘Out of the clear’ (2022) E-flux Journal, #125. https://www.e-flux.com/journal/125/452291/out-of-the-

clear
16 |bid 4.
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violence of neurotypicality; functioning is
always the operation of settler colonialism. A
field of relation, for Manning, is something like,
both the substrate for making a different
world and the material that neoliberalism or
late capitalism erodes.

For Manning, a mediation adequate to our
moment would be a transversal mediation:
non-hierarchical; non-compartmentalised;
non-categorical; non-judgemental; singular
and affirming of singularity; interdisciplinary;
generative; and one in which conflict reaches
its collective transformative potential.!”
Manning’s vision for mediation (what we could
term transversal mediation, immediation,
useless mediation, or minor mediation) is one
which “is the event of the encounter itself, the
practice of encountering... [in which] we allow
ourselves to be changed, [which is] to be
continuously undone, and to be sensitive to all

that comes alive in that undoing.”!®

Artful mediation practice would carry an
ecosophic logic, i.e. a refusal of the clearing,
and a profound sensitivity and celebration of
difference and originality.

... ecosophical logic... resembles the

manner in which an artist may be led

to alter his work after the intrusion of

some accidental detail, an event-

incident that suddenly makes his

initial project bifurcate, making it drift

far from its previous path...*®
These singular event-encounters would be
ones in which importance and expression
become a question of what actually makes a
difference in three interrelated spheres:
environmental ecology (place), social ecology
(relations) and mental ecology (feelings and

17 https://newmaterialism.eu/almanac/t/transversality.html

8 Manning (n17) 4.
19 ibid 6.
20 jbid 8.

thoughts). The subtraction of certain
conditions (violence, control, etc) enables the
generation of a certain kind of
listening-thinking or creative attunement that
Manning refers to as group subjectivity or “an
emergent collectivity of an expression of life-
living shared.” We can refer to that kind of
flow as immediating.

Immediation is not the opposite of
mediation. Rather, it is the force of a
thirdness irreducible to a between-
two. Immediation is the more-than,
the n+1 that is by necessity n-1, one
as many, many as one, the qualitative
force of an uncountability that
diagonalizes to give rise to what else
moves in the relation. The production
of [group] subjectivity is immediating
to the degree that it is not produced
by something outside itself.
Immediating, always at once body
and world, its own perspective. That
is to say, its angle on existence is not
ours, cannot be reduced to us.*°

Readers might find it generative to read this
account of immediation alongside William
Ury’s work on the third side:

| see [indigenous people] use the
power of the community as the Third
Side of the conflict in a way that
today we do much less. | watched this
among the San Bushmen, for
example. Two individuals get into a
heated conflict, someone goes and
hides the poison arrows out in the
desert so it doesn’t escalate into
violence, and then men, women,
children—everybody in the group—
sits down in a circle around the
campfire. There’s some
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pandemonium, but the community
takes responsibility for the conflict
and responds. It’s very effective
because within that circle (the
container), the conflict gets
transformed. They don’t just arrive at
a settlement or solution. The
relational fabric needs to be knit back
together as well.?

Arriving where we started

Finally, we arrive where we started: wondering
how Akémolafé might help us imagine a
postactivist mediation. In approaching
postactivism, it helps to know that
postactivism would approach itself obliquely
and with a concrete example. It is incipient,
immanent and improvisatory and resists
capture or application. Postactivism is a
posthuman sensibility, an emergent aesthetic
and a singular mode of inquiry. “Postactivism

Here is how Akdmolafé speaks about
postactivism:

Postactivism... is a way of navigating
different thresholds in the public that
may not be available for the citizen to
notice. It is cultivating ways of
navigating hidden and invisible
thresholds. It is walking like a crab. It
is responding with a crisis as an
invitation to develop new
intelligences. To become Heena, to
shapeshift: like Mexicans developed
huitlacoche. Taking a fungal entity, a
disease that infects corn, and making
it a meal. That’s not a solution: it’s
still there, it’s still a disease, it’s
shapeshifting. Postactivism is the
intelligence of the Afrocene; an
invitation to navigate the world
differently; it is Felix Guattari saying
‘bring something incomprehensible

H 723
is first and foremost an attempt to theorise into the world.

n22

stuckness. Postactivism is “process, not remedy, not

Postactivism is, in some ways, a counterpart to solutionism, but process that is invited in

solutionism, which is exactly why it is not a
way to solve the problem of solutionism. It
recognises that, in modernity, the ways we
respond to problems are often part of the
problem; solutions can reinforce the context of
the problem. It might ask, then, “In what ways
do mediation logics perpetuate (or prevent
transformation of) disputes, conflicts and
contradictions?” or “What kind of mediation
practices might support us, collectively, to
move beyond the logic of the problems we are
confronting?” or “How might we attune to the
differences of a mediation that doesn’t
facilitate the continuation of systems that

this moment... and when we stay there
together, we will be met by something
greater than ourselves.” Postactivism is
“moving away from the logic of the
guestion. The solution leaves us within
the logistics of the problem. Postactivism
is seeking bewilderment.”

Two images from Akémolafé’s work can help
us orient. The ant mill, or death spiral:

A death spiral is a phenomenon that
has ants going around in circles.
Because they are in a pheromonic
trance. So somehow, the army ants
dislodge from the rest of the colony
and they enter into some unfortunate
loop and they just keep on going

reproduce injustice?.”

21 William Ury, in conversation with Thomas Huibl. https://www.kosmosjournal.org/article/new-approaches-to-healing-
collective-conflict-and-trauma-our-responsibility-as-global-citizens/

22 B4yd Akdmolafé. https://www.youtube.com/watch?v=jeEupmbLvY0&list=WL&index=2

23 Bayd Akdmolafé. https://www.youtube.com/watch?v=3hkOgwtRhZo
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around in circles. The pheromone that
they’re secreting tells them that just
keep on walking, just keep on
walking. We’re almost there, just the
left turn, just another one, just
another one, and then they die
exhausted in that circle. They literally
die.”?*

...and the crossroads:

An intersection is where two roads
cross each other. A crossroads is
where roads forget how to be roads.
In the former, there is something
additive and modular. Identities are
preserved. Labels multiply. But a
crossroads cuts deeper. This is where
the road trembles, touches its own
logic, misbehaves, and remembers it
was once a river or a forest... One
might say that to arrive at an
intersection is to be faced with a
choice. But to arrive at a crossroads is
to be faced with the undoing of choice
itself. At an intersection, the question
is "which way will you go?" At a
crossroads, the question is "what is a
'way' at all?” %>

Postactivist mediation begins as a meeting at
the crossroads.

The crossroads is not the place that
lies ahead, a one-time occurrence. All
roads are crossroads; every highway
a junction of intra-sections.”?®

“To meet at the crossroads... is to live
as if we live with and through others
— because we in fact do. It is to notice
that every straight line is haunted by
intersecting liminal trajectories, and

that continuity is indebted to those
places where bodies bump into other
bodies. It is to heed the voice of
Harriet Tubman, to get off the
highway and wade in the waters, to
treat with some hospitality the things
that cross us.”?’

Because postactivist mediation is a meeting at
the crossroads, it is overseen by Esu, a Yoruba
deity who sits there and offers choices and
possibility.

“Esti emerges as a divine trickster, a
disguise-artist, a mischief-maker, a
rebel, a challenger of orthodoxy, a
shape-shifter, and an enforcer deity...
as a neutral force, he straddles all
realms and acts as an essential factor
in any attempt to resolve the conflicts
between contrasting but coterminous
forces in the world.”*3

Esu ensures that a postactivist mediation is not
legible, not comprehensible, not repeatable,
not expressible, not intelligible within the
frames and languages that we already know.
That’s why the proposition of a postactivist
mediation is impossible to explicate or
operationalise; it’s with-ness-ing and
hospitality to failure would be its opening. It's
gathering in, and widening of, the cracks
would be its celebration.

If you’d like to think more about postactivist
mediation and what it might mean for
practice, I'd recommend reading Carolyn
Hirst’s wonderful article on noticing, curiosity,
presence and embracing uncertainty as core

24B3yd Akdmolafé. https://centerforneweconomics.org/publications/why-we-need-post-activism-today/

25 Bayo Akémolafé. https://www.linkedin.com/posts/bayoakomolafe an-intersection-is-where-two-roads-cross-activity-

7361857888081883136-rrgz
26 Akédmolafé (n2) 170.

27 Bayd Akdmolafé. https://www.bayoakomolafe.net/post/lets-meet-at-the-crossroads

28 Funso Aiyekina, “Esu Elegbara: A Source of an Alter/Native Theory of African Literature and Criticism”, lecture at the
centre for Black Art and African Cultres, Lagos, 2010, http://tinyurl.com/y95ajurr . Cited in: Akémolafé (n2) 168.
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mediator competencies;?® and considering that
alongside these principles proposed to be
discovered in postactivism?3°:

e Challenging binary thinking and
dichotomies;

e Embracing complexity and uncertainty;

e Shifting focus from doing (actions and
outcomes) to being (ways of being and
relating);

e Deep listening: including to the voices
and experiences of marginalised people
and nonhuman beings;

e Decentring human agency:
acknowledging the agency of nonhuman
entities and recognising the limitations of
human-centred solutions;

e Embracing creativity and emergence;

e Slowing down;

e Creating space for re-imagining change.

My question to readers: Where do you notice
these in your practice?

Ben Cramer completed the MSc in Mediation
and Conflict Resolution at the University of
Strathclyde in 2018. He currently mediates
with Strathclyde Mediation Clinic, Lothian &
Borders Court Mediation Service, Restorative
Solutions North Yorkshire, Scottish Mediation,
Help Employment Assistance Programme,
Cyrenians Mediation & Whole Family Support,
Edinburgh University and independently. He is
also a tutor on the Mediation & Mediation
Advocacy module in the Strathclyde Diploma
in Professional Legal Practice and facilitates
peer support for the Clinic. He is interested in
co-mediation and reflective practice and
regularly facilitates philosophical dialogue in
small groups.

29 Carolyn Hirst. https://www.linkedin.com/pulse/7-acquire-use-mediation-skills-part-5a-carolyn-hirst-e2bue

30 https://www.openhorizons.org/onto-fugitivity-post-activism-and-deep-listening-baacuteyograve-

akoacutemolaacutefeacute.html
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Let’s have a Private Chat - A Time for Private Sessions

by Gordon McKinlay

Gordon McKinlay

| recently undertook three different mediation
sessions in the one week. The first was a
court-annexed simple procedure case focusing
on seeking a financial settlement for what was
perceived to be poor quality service. The
second related to work colleagues in a shared
office where bullying and harassment as a
result of deadline expectations was alleged.
This resulted in absence from work and a
breakdown of the relationship between the
two employees. The final session took place in
a primary school where the family had fallen
out with the head teacher over support for
their child with additional support needs.

The three different contexts all had the
familiar hallmarks that everyone will recognise
as usual mediation practice. The parties had
uninterrupted time to talk about their
perspectives. We identified the issues and
explored these one at a time. Working towards
finding a way forward, the key skills of
listening, questioning, summarising,
appropriate reframing and reality testing were
used. Where agreement was reached this was
documented and the parties all left feeling
heard, and that the process had been fair and
helpful.

However, in my reflections following each
session, | was struck by the fact that | nearly
always use private sessions in Simple

Procedure cases, sometimes in employment
matters and almost never in education
mediations. What is it about these different
contexts that causes me to act differently as a
mediator? Given that the skillset is similar in
the different areas in which | work, what
makes me respond differently and what might
| learn about the context-specific nature of our
work?

Before going any further | should probably
make sure that | am clear about what | mean
by private sessions. A lot of mediation
literature uses other terminology such as
caucusing or shuttle mediation. Whether
online or in person, the practice involves
separating parties into a private space to allow
time for a confidential conversation between
each individual and the mediator. It allows
parties to speak freely, manage emotions, and
discuss sensitive information without the other
side being present. It can often also serve as a
tool to break an impasse or to do reality
testing with the parties.

My preferred stance as a mediator is to try to
keep parties together and talking to each other
as much as possible. Whilst private sessions
may allow for emotions to settle and for the
mediator to ‘check in” with the parties, they
don’t tend to do anything to improve the
relationship between the parties. In fact, |
have often noticed an entrenching of positions
when not having to face the other party. It
may seem like a high expectation, but my
focus tends to be on empowering the
individuals so that they feel able to decide for
themselves and that they might be better
equipped to solve problems when they arise in
the future. | don’t see reaching a settlement as
the be all and end all of my role.



If keeping them talking is so important, why
would | consider splitting them up at all? Could
it be that moving into breakout rooms is a
failure (perceived or otherwise) on my part?
Well, sometimes things get stuck. One party
may be doing all the talking; emotions may be
running high or time constraints may mean we
need to make progress more quickly (time is
money after all). | also wonder if my
preferences as a mediator might sometimes
get in the way of moving things forward. Could
it be that | become too rigid in my practice and
make assumptions about what will happen in
the differing contexts within which | work.

As | continued to reflect on my practice in
these cases, | had a look at some literature.
This is not the place for a systematic review,
however, what | have noticed may be of
interest. Charkoudian et al (2018)* and (2019)?
undertook studies which included reference to
shuttle mediation behaviour. They found that
use of private sessions increased trust in the
mediator but decreased the parties’ sense that
they could work with the other person. This
seems to be important as | consider both my
role and what | perceive to be a good outcome
from the process.

There also appears to be a link between the
adaptability of the mediator and the outcome
of the process. For example, Brett et al (1986)3
found that the style or approach of the
mediator varied depending on their
perceptions of the case and the role they
played within the particular context.
Interestingly, they also note that varying

techniques seemed to be equally effective in
reaching settlements. | wonder, therefore, if |
am making different decisions based on my
past experience in the different settings in
which | work. Could it be that | expect parties
not to want to talk about money in front of
each other. As | result, | am much more
inclined to suggest that we take time
individually.

Finally, although not directly focusing on
private sessions, a 2019 Scottish Government
paper® ought to give us some comfort around
the positive outcome arising from differing
styles and approaches of mediators. It
highlights the effectiveness of differing
mediation models, mediator behaviour and
the structural factors impacting settlement
rates. The review also notes high levels of
satisfaction around procedural fairness,
participants’ willingness to recommend
mediation and strong perceptions of mediator
impartiality even in the midst of such variation.

In conclusion, | remain convinced that keeping
parties together and talking is the most
productive thing we can do as mediators.
However, there are times when the needs of
the individuals to be able to talk privately and
for reality testing to occur can outweigh my
preferences. Where settlement, efficiency or
emotional safety are key priorities, then the
use of private sessions seems to be helpful.
However, where relationship repair,
participant empowerment and long-term
cooperation are more important it might be
better trying to stay together in the one room.

! Lorig Charkoudian, Jamie L.Walter, and Deborah Thompson Eisenberg, ‘What Works in Custody Mediation?
Effectiveness of Various Mediator Behaviors’ (2018) Family Court Review 56 (4) 544.

2 Lorig Charkoudian, Jamie L.Walter, and Deborah Thompson Eisenberg, ‘What works in alternative dispute resolution?
The impact of third-party neutral strategies in mediation’ (2019) Conflict Resolution Quarterly 37 (2) 101.

3 Jeanne M. Brett, Rita Drieghe & Debra L. Shapiro, ‘Mediator Style and Mediation Effectiveness’ (1986) Negotiation

Journal 2 (3) 277.

4 Scottish Government (2019) Mediation in civil justice: international evidence review. Edinburgh: Scottish Government.
https://www.gov.scot/publications/international-evidence-review-mediation-civil-justice/
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The key challenge seems to be more about our
adaptability as mediators, rather than about
whether or not one approach is more
appropriate than another. | will probably
continue with my current practice but need to
be very mindful of what | am doing and how |
try to achieve it. Sticking too rigidly to a single
approach is neither beneficial to me nor to the
parties involved. | will continue to reflect on
my practice in this area. | wonder what your
experience is and whether any of my thoughts
ring true in your own practice.

Gordon McKinley completed the MSc in
Mediation and Conflict Resolution course at
the University of Strathclyde in 2019. He
currently works independently in leadership
development, executive coaching and as a
mediator focusing primarily on the workplace
and with families of children with additional
support needs, as well as volunteering for
Strathclyde Mediation Clinic.



From Custom to Clinic: Rethinking Mediation across Cultures and

Disciplines!
by Lisa V Thomas

Lisa V Thomas

1. Introduction

Mediation increasingly takes place in societies
shaped by cultural diversity, inequality and
overlapping systems of law. In many contexts,
disputes are not governed by a single legal
framework but by a combination of state law,
customary practices, religious norms and
community expectations.

Traditional Western models of mediation
emphasise neutrality, rational dialogue and
procedural fairness. While valuable, these
approaches often fail to reflect how conflict is
experienced in practice — particularly where
relationships, history and social context play a
leading role.

Countries such as South Africa, India, Canada
and New Zealand demonstrate that mediation
frequently operates within legally plural
environments. These contexts require
mediators to engage not only with legal rules,
but also with cultural meaning and social
dynamics.

This article addresses three central questions:

e How should mediation respond to legal
and cultural pluralism?

e What role can customary practices play
in mediation?

e Where should ethical limits be drawn in
cross-cultural adaptation?

2. The Limits of Conventional Mediation
Models

Conventional mediation models are rooted in
liberal legal thought, which prioritises
individual autonomy, fairness and rational
decision-making. These assumptions work well
in commercial disputes but are less effective in
socially complex contexts.

In multicultural or unequal societies, such
models may overlook structural inequality,
power imbalances and cultural expectations.
As a result, mediation outcomes may appear
fair in procedure but lack social legitimacy or
durability.

Comparative examples illustrate this tension.
In Canada, mediation in indigenous contexts
has shown that claims of neutrality can ignore
cultural realities. In Rwanda, community-based
gacaca courts emphasised restoration and
collective healing following mass violence. In
South Africa, the concept of ubuntu highlights
the importance of relationships and communal
harmony, challenging purely individualistic
approaches.

These examples suggest that mediation must
be understood as a socially embedded

! This article was presented by Lisa Thomas at the International Mediation Clinic Network’s Online Global Mediation

Clinics (part 2) conference on the 25 February 2026.



practice, rather than a purely technical
process.

3. Mediation and Legal Pluralism

Legal pluralism — the coexistence of multiple
systems of norms — is a defining feature of
many societies. Individuals often navigate
state law alongside customary, religious or
community-based rules.

For mediators, this creates both complexity
and opportunity. Effective practice requires:

e Cultural awareness;
e Sensitivity to power dynamics;
e Ethical judgment.

Where mediation fails to recognise pluralism,
its outcomes may lack legitimacy. Agreements
that do not align with community values are
less likely to be respected or sustained.

Many constitutional systems attempt to
address this challenge. South Africa, India and
New Zealand, for example, recognise forms of
legal pluralism while maintaining
commitments to fundamental rights. These
frameworks illustrate how mediation can
engage with multiple normative systems while
remaining anchored in principles of dignity,
equality, and freedom.

4. Interdisciplinary Approaches to Mediation

Conflict is not only legal, but also emotional,
social and cultural. For this reason, mediation
benefits from insights beyond law.

Key contributions include:

e Psychology, which supports trauma-
informed practice and emotional
awareness;

e Social work, which situates disputes
within broader social and community
contexts;

e Anthropology, which explains cultural
norms and systems of meaning;

e Public health and education, which

improve communication and address
collective harm;

e Restorative justice, which emphasises
accountability and relational repair.

Interdisciplinary approaches allow mediators
to address the full complexity of disputes,
leading to more meaningful and sustainable
outcomes.

5. Customary and Community-Based
Systems

Customary and community-based systems
remain widely used, particularly where formal
courts are inaccessible or distrusted. Their
continued relevance reflects not only practical
constraints, but also their alignment with local
values and social structures.

These systems are often guided by shared
principles:

e Consensus, achieved through collective
dialogue;

e Restoration, focused on repairing harm;

e Relational repair, aimed at rebuilding
relationships;

e Community legitimacy, grounded in
social recognition.

Examples from different jurisdictions illustrate
these principles in practice. In India, panchayat
councils provide local dispute resolution. In
Rwanda, gacaca courts addressed post-
genocide justice through community
participation. In Canada and New Zealand,
indigenous practices have influenced
restorative justice models. In South Africa,
customary law and ubuntu emphasise dignity
and communal harmony within a
constitutional framework.

While these systems offer valuable insights,
they also raise concerns about inequality,
exclusion, and the protection of vulnerable
groups. Their use therefore requires careful
evaluation.



6. Integrating Customary Principles in
Mediation Training

The integration of customary principles into
mediation training offers both opportunities
and risks. It can enrich practice but must be
approached with care.

Effective integration requires:

e Ethical alignment with human rights and
professional standards;

e Contextual awareness of social and
cultural dynamics;

e Translation of values, rather than
replication of specific practices;

e Recognition of legitimate authority,
where appropriate;

o Reflective practice, including awareness
of bias and limitations.

This approach allows mediators to learn from
customary systems while avoiding uncritical
adoption or cultural misapplication.

7. Limits of Integration

Not all customary practices are compatible
with principles of justice. Some may reinforce
inequality, exclude certain groups, or rely on
coercion.

Mediators must therefore assess not only how
processes operate, but also their outcomes.
Key questions include:

e Who has a voice?
e Who is excluded?
o Who benefits?

Constitutional frameworks provide important
guidance. In countries such as South Africa,
Canada and India, customary practices are
recognised but must comply with fundamental

rights, including dignity, equality, and freedom.

This establishes a clear principle: pluralism is
permitted, but not without limits.

8. Ethical Referrals

In some cases, the most appropriate response
is not mediation, but referral. This may be
necessary where:

e There is a risk of harm or coercion;

e Power imbalances are too great;

e The dispute requires legal or specialised
intervention.

Referral respects both the limits of mediation
and the needs of the parties. It also supports
trust in the mediation process by ensuring that
it is used appropriately.

Mediators must therefore be trained to
exercise judgment, not simply to apply
process.

9. Exportability of Customary Models

There is growing interest in applying
customary principles across different contexts.
While some values — such as restoration and
consensus — are widely applicable, specific
practices are often culturally specific.

Effective adaptation requires:

e Acknowledging the origins of these
practices;

e Engaging with the communities from
which they arise;

e Translating underlying values into new
contexts.

This approach avoids superficial adoption and
respects the integrity of customary systems.

10. Structural Models for Interdisciplinary
Clinics

To prepare mediators for complex
environments, interdisciplinary collaboration
must be built into training structures.

Key models include:

e Co-teaching, involving multiple
disciplines;



¢ Joint supervision, combining different
forms of expertise;

e Case reviews, allowing for collective
reflection.

These approaches promote deeper
understanding, critical thinking and
professional collaboration.

11. Practical Strategies for Mediation
Education

Mediation education should reflect the
realities of global practice. Key strategies
include:

e Culturally responsive design, adapting to
context and communication styles;

e Multidisciplinary partnerships, linking
law with other fields and community
knowledge;

e Ethical guidelines, balancing cultural
respect with the protection of rights;

e Community engagement, involving
stakeholders in programme design;

e Curriculum alignment, integrating these
principles across teaching and
assessment.

Together, these strategies support a more
responsive and effective model of mediation
training.

12. Conclusion

Mediation in plural societies requires a careful
balance between cultural understanding,
ethical responsibility and legal principles.

Comparative examples show that effective
mediation depends on:

e Recognising the limits of neutrality;
e Ensuring cultural and social legitimacy;
e Upholding fundamental rights.

As mediation continues to expand globally, its
success will depend on its ability to adapt to
diverse contexts while maintaining clear
ethical foundations. This requires not only
technical skill, but also cultural awareness,
interdisciplinary insight and strong
professional judgment.

Lisa V Thomas (Advocate/Barrister) is a South
African legal professional and former criminal
defence advocate with experience across
public and private law practice. Admitted to
the Bar in 2008, she now focuses on
alternative dispute resolution, particularly
mediation. She is the Director of Lisa Thomas
Legal Academy and works closely with the
South African Legal Academy in advancing
practical legal education. Lisa is also the
founder of the South African University
Mediation Enthusiasts (SAUME) mentorship
platform and leads the Legal Professionals
Empowerment Hub, supporting law students
and early-career legal professionals. She
lectures with the University of Cape Town’s
Law@Work Professional Development Project
and advocates for ethical, human-centred
legal practice.



How do we become the Mediators we are?

by Tom Scade

Tom Scade

| have now been involved in mediating since
starting the Master’s course in Mediation and
Conflict Resolution at the University of
Strathclyde in 2020, qualifying in 2022.
Although my mediation career has been
relatively short, | am now at a stage where |
am able to look back and note the changes in
my style as | have evolved.

We all enter mediation in a naive way, usually
blindly following the facilitative mediation
pathway as that is the main style of mediation
which is taught first in most training courses.
In the Master’s course we study the other
styles of mediation such as transformative,
narrative and evaluative, and critically assess
them.

During the course, we are challenged to reflect
on our own background and potential biases
and how these may affect our behaviour in
mediation. We are taught to read widely and
critically, and to use that reading to formulate
our ideas. In my case this reading led me to
several interesting books and articles which |
want to touch on briefly today. These have
helped shape my thinking on mediation.

The first book to have a significant impact on
me was Mediation Ethics: From Theory to
Practice by Rachael Field and Jonathan Crowe
from Bond University, Australia. | discovered
this book after hearing their presentation at
the Scottish Mediation Conference, Mediate
2020. This book is a review of the
development of mediation ethics, looking in
particular at the prominence and dominance
of the concept of neutrality/impartiality in
mediation and from where this emerged. They
discuss this in detail and challenge the primacy
of neutrality/impartiality in current mediation
practice. They talk about the need for a new
paradigm of mediation ethics and state the
following:?

We contend that a traditional ethic of
neutrality or impartiality is not only
theoretically unsound, but also
unrealistic because it does not help
mediators understand or negotiate
the kinds of ethical dilemmas that
frequently arise in practice.

They also believe that:

Facilitating party self-determination is
the central justification for the role of
the mediator in the ethical paradigm
proposed in this book.?

Further reading revealed even more extreme
views on neutrality as mentioned in The
Neutrality Trap by Bernard Meyer and
Jacqueline N. Font-Guzman.* They feel that:

We are never truly neutral in any way
but in an aspirational sense. That is,

! Rachael Field and Jonathan Crowe, Mediation Ethics: From Theory to Practice (Cheltenham, Gloucestershire: Edward

Elgar Publishing 2020).
2 ibid 3.
% ibid 225.

“Bernard Mayer and Jacqueline N Font-Guzman, The Neutrality Trap (John Wiley and Sons 2022).



we can aspire to have an influence on
the outcome and to avoid taking sides
in any way — it is just not something
that we can truly deliver.”

They feel that to be totally impartial without
comment leads to an extension of the status
quo and disempowerment of weaker parties.®

As you can imagine, reading this information at
the start of my course was challenging as until
then absolute neutrality and impartiality was
de rigueur, as most of our training was using
facilitative mediation in which we had to
maintain absolute neutrality and impartiality.

Reading this material triggered an interest in
the development of mediation ethics, and |
chose this as my dissertation subject. This led
me to read widely, including other fascinating
books such as The Promise of Mediation by
Robert A. Baruch Bush and Joseph P Folger’
whose approach is impartial, supportive and
geared to development of the parties
understanding of their conflict and hence
empowerment. Therefore, they are advocates
of neutrality. | also read Narrative Mediation
by John Winslade and Gerald Monk.® Narrative
mediators deliberately try and change the
narrative of the parties and do not believe
mediators can be truly neutral® as they involve
themselves actively in this change process by
deconstructing the parties’ narrative and

> ibid 34.
®ibid 30-31.

assisting actively in reconstructing new
narratives.?

| found value from the sensible approach of
Professor Ellen Waldman in her book
Mediation Ethics: Cases and Commentaries.*
This provides many scenarios and the
approaches of different mediators to these
scenarios, demonstrating differing ideas on
how much mediators can intervene to ensure
fairness of outcome.

A further article by Waldman and Ojelabi
argues that mediators have a duty to ensure
that unconscionable agreements are not
concluded by those mediating, by intervening
on rare occasions and thus breaching
impartiality.'? This introduced the concept of
mediators having a responsibility to parties to
ensure fairness, whilst again moving away
from absolute neutrality/impartiality. Further
reading on this concept of mediators having
some sort of fiduciary responsibility led me to
an article by Nolan-Haley, a US mediator who
argues that mediators do have a fiduciary
relationship with parties as they are putting
their trust in the mediator as a professional
and assuming that they will act
professionally.!® This raises the question of
what mediators should do to prevent harm to
either party.

7 Robert A. Baruch Bush and Joseph P. Folger, The Promise of Mediation: The Transformative Approach to Conflict (2. Aufl.

edn, Hoboken: Jossey-Bass 2004).

8 John Winslade and Gerald Monk, Narrative Mediation : A New Approach to Conflict Resolution (1st ed.. edn, San

Francisco : Jossey-Bass 2000).
9 ibid 35-36.
%ibid 61.

11 Ellen Waldman Mediation Ethics: Cases and Commentaries (1st Edition San Francsico: Jossey-Bass 2011).

12 Ellen Waldman and Lola Akin Ojelabi, 'Mediators and Substantive Justice: A View From Rawls' Original Position' (2016)
30 Ohio State Journal on Dispute Resolution 391 424-425.

13 Jacqueline Nolan-Haley, ‘Informed consent in mediation: a guiding principle for truly educated decisionmaking’ (1999)
74 Notre Dame Law Review 775-840.



Omer Shapira'* argues that this ethical, but
perhaps not legal, fiduciary duty to the parties
is to ensure trustworthy behaviour of the
mediator in the mediation process which
would include competence, disclosing conflicts
of interest, respect for parties’ autonomy and
self-determination, exhibiting professional
integrity, acting impartially and diligently,
honesty, maintaining confidentiality and acting
fairly. Nolan-Haley

also feels there is a fiduciary relationship to
parties in ensuring the professional process of
the mediation. She feels, like Shapira, that:

Unlike physicians and attorneys, who
owe a direct fiduciary duty to their
patients and clients, respectively, the
mediator is said to represent the
integrity of the mediation process,
and it is in this sense then that the
mediator has a special fiduciary
relationship with both parties to a
dispute. This relationship is
complicated, however, by the concept
of mediator impartiality, a value that
is central in the mediation process.”

She maintains this integrity by ensuring
continued education of the parties, before and
during mediations, about the process and
where they can access legal advice and
information with more input for
unrepresented parties.®

These challenges to the concepts of neutrality,
fairness and fiduciary duty were confusing but
led me to reflect significantly on my approach

to situations in mediation where there is
power imbalance and in which, to not assist
the weaker party, would lead to outcomes
which might seem unfair. This subject is
difficult for mediators in the Clinic” because
we all operate under the auspices of Scottish
Mediation and the Standards of Practice that
they adhere to. These standards state clearly
that:

The mediator must act with

impartiality and serve the parties

equitably.®
The next book which | feel allowed me to
understand my approach to these conflicts
better was The Making of a Mediator:
Developing Artistry in Practice by Michael D.
Lang and Alison Taylor®®. One chapter in
particular was helpful. This describes Mapping
your Constellation of Theories.?° They suggest
that:

It is our premise that all mediators
have a constellation of theories that
guides and informs their practice
whether they are aware of it or not.?

They describe a mediator’s method of practice
being developed over time from an
aggregation of all a mediator knows, including
their own personal background and ethical
concepts, their understanding of what justice
means, their knowledge and understanding of
different methods of mediation, their
understanding of the different concepts of the
ethics of the different styles of mediation, and

4 Omer Shapira, A Theory of Mediators' Ethics (1 edn, Cambridge University Press 2016) 108.

15 Nolan-Haley, 1999 (n. 13) 826.
16 ibid 831-834.
17 University of Strathclyde Mediation Clinic.

18 Scottish Mediation Code of Professional conduct: https://www.scottishmediation.org.uk/wp-

content/uploads/2025/06/Code-of-Professional-Conduct-for-Mediation-in-Scotland-June-2025.pdf

2 Michael D. Lang and Alison Taylor, The Making of a Mediator: Developing Artistry in Practice (1st edn, Jossey-Bass

2012).
20 ihid 93-118.
21 ihid 93.
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their understanding of the laws, regulations
and information pertinent to the particular
subject they are mediating. They suggest that
without this knowledge and the ability to
reflect on how all this might affect their
behaviour in mediation, it is difficult to enact
the model of mediation used.??

This struck a chord with me, and | believe has
enabled me to better understand, with
reflection, how my background and associated
ethical values, life experiences and the
knowledge from my reading have shaped my
thinking on mediation. | now can reflect better
on what | do.

From my reading of which only a small portion
is outlined above, | have adopted a style which
| believe tries to work more at improving the
parties’ understanding of the dispute and
stressing informed consent by parties who
enter mediation, informed consent on making
decisions in the mediation and allowing self-
determination, rather than trying to simply
resolve the dispute. | believe that if parties
enter mediation with truly informed consent
and are pointed towards as much information
relating to their dispute as possible, and the
mediator actively discusses their options and
the risks involved using this information, by
reality checking, then they should be allowed
to make their own informed decisions. This has
led me to pause mediations more often to
allow parties to obtain more information. | do

22 ibid 93-94.

not stress neutrality/impartiality although
aspiring to it, and | avoid providing direct
advice as | am aware that | continue to operate
in a system governed by the concept of
neutrality and impartiality. Therefore, | am
tending towards the activist end of the
spectrum.

In addition, | have found myself using elements
of transformative and narrative mediation
methods in my mediations. This blending of
styles is common in mediators.?

This approach has convinced me that the
pre-mediation phase, where a lot of this
education process takes place, is crucial to
successful mediation.

Therefore, as suggested by Lang and Taylor,
my past life experiences and knowledge, my
mediation training, my post-graduate reading,
and reflective practice are moulding my style
and probably will continue to do so.

Tom Scade completed the LLM in Mediation
and Conflict Resolution course at the
University of Strathclyde in September 2022
and was awarded an LLM in Mediation and
Conflict Resolution with Distinction. He is
currently an Accredited Mediator with
Scottish Mediation and volunteers as a lead
mediator with Strathclyde Mediation Clinic,
carrying out mainly Simple Procedure related
mediations.

B susan S. Silbey and Sally E. Merry, 'Mediator Settlement Strategies' (1986) 8 Law & policy 7 19, 304.



Accepting the Lack of Settlement in a Mediation — A Learning Experience

by Lisa Cattanach

Lisa Cattanach

In my professional capacity as a quantity
surveyor and a practicing adjudicator, | am
used to there always being an answer or
resolution to a matter. It may not be the
answer that everyone agrees with, but there is
always an answer. Therefore, when mediations
fail to settle, | have often questioned my
actions or what | could have done differently.
This is where peer support sessions have been
invaluable. It has been helpful and somewhat
cathartic to discuss cases and explore
alternative tactics with other mediators.

| am accustomed to finding resolutions in
adjudications. A dispute is referred to me, and
| make a decision in respect of the dispute.
Therefore, when a mediation does not settle, |
have struggled to accept this aspect of the
mediation process without taking a critical
look at my role as mediator. | accept that it is
not for me to provide an answer to the parties.
My role is to assist them in finding a solution
that works for both of them. However, that
doesn’t make a lack of settlement any easier. |
recall a mediation where one party was
extremely entrenched in their position while
the other was willing to compromise. Before
the mediation, Party A insisted their position
was that they required full settlement of the
claim amount, threatening to take the matter
to court if Party B did not pay. Party A stated

that they considered this as a point of
principle.

To assist Party A in preparing for the
mediation, | had a pre-mediation call with
them. (I also had a call with Party B). |
discussed with Party A the likelihood that if
Party B was prepared to pay the full amount
they would have offered it earlier. | suggested
that Party A consider alternative options in
advance of the mediation. | also shared my
experience of over 25 years in the dispute
sector where | have encountered numerous
parties who claimed matters were a point of
principle, only to find out at a later date that
principles can be very expensive. | believed |
had left Party A with some important thoughts
to consider before the mediation.

On the day of the mediation, | conducted the
customary introductions and then invited
Party A to outline their position and what
would make the mediation beneficial for them.
They reiterated their demand for full payment,
threatening to return the matter to court if it
was not forthcoming. It became evident early
on that a joint session was ineffective, so we
transitioned to private sessions. During these
sessions, | engaged in reality testing with Party
A, asking them how the future looked if they
did not reach a settlement at the mediation. |
also reiterated some of the issues raised by
Party B regarding the basis of Party A’s case.
Despite this, Party A remained adamant that
they would go to court if they did not receive a
full settlement. The phrase ‘point of principle’
was frequently mentioned by Party A. Party B
was keen to find a resolution to the dispute. As
such, they made a couple of settlement offers.
However, these were rejected outright by
Party A. Consequently, we reached an



impasse, and | acknowledged that no
settlement would be reached. After a couple
of hours, | brought the mediation to an end.

Going into the mediation | anticipated that it
would be challenging to find a settlement.
However, what struck me most was the
complete lack of movement from Party A. |
have reflected on the case numerous times,

considering what | could have done differently.

My reflections have taught me that some
mediations simply do not settle, and this is not
a reflection of the mediator’s abilities.
Different parties have reasons for not settling
and no matter what the mediator does they
will not budge if they are entrenched in their
position. As mediators we can use various
tools to bring parties together and help them
to find a resolution. However, if a party is
unwilling to move, a settlement is unlikely to
be achieved. | have learned to accept that
simply because a mediation does not settle
does not mean | have done anything wrong. It
is a difficult adjustment but one | am working
on!

Lisa Cattanach is a Chartered Quantity
Surveyor and is Managing Director at
Construction Dispute Resolution Ltd. She is an
Accredited RICS Mediator and a Registered
Practitioner with Scottish Mediation, as well
as a lead mediator with Strathclyde
Mediation Clinic. Lisa also acts as Adjudicator
and is a registered Adjudicator with the Royal
Institution of Chartered Surveyors in Scotland,
the Royal Institute of British Architects,
Chartered Institute of Arbitrators (Scottish
Branch), Chartered Institute of Arbitrators
and UK Adjudicators. Lisa is also an
Accredited RICS Expert Witness.



Research Reflections

Bronwyn Sutton reflects on her LLM dissertation

Bronwyn Sutton

In this series of articles, Adrienne Watson has
asked some of our former students to reflect
on their Master’s dissertations. Our students
have shared the lessons they learned, the
impacts of their research and their advice for
future students.

In this issue, Bronwyn Sutton reflects on her
LLM dissertation, Before things get out of
hand: Can mediation reduce conflict-related
delays in offshore wind construction? An
onboard perspective.

How would you summarise your
dissertation’s key aims and outcomes?

The dissertation explores the intersection of
mediation and the offshore wind industry.
Specifically, it inquires into conflict-related
delays in offshore wind construction from the
perspective of workers on board the
construction vessels. It asks whether
mediation of technical conflicts could help
reduce these delays.

The interviewees confirmed that conflict over
technical matters is sometimes protracted and
can result in avoidable delays to offshore wind
construction. Technical conflicts were typically
resolved swiftly through negotiation. However,
when negotiations stalled, personal

differences often contributed to the
escalation. Mediation was not considered
when negotiations stalled. However, a form of
ad hoc mediation was being practised by some
reluctant individuals whose roles included an
offshore presence during construction (most
typically marine warranty surveyors).

The interviewees did not immediately embrace
the idea of mediation. However, they
described an environment lacking in
communication, compromise and
collaboration, and it is possible that some of
these deficiencies could be addressed through
mediation.

What particularly interested you about the
area you were researching?

For more than a decade, | have worked in the
renewable energy arena, with a focus on
offshore wind. The scale and potential of
offshore wind projects is immense, as is the
equipment needed to build them, and the cost
—today’s offshore wind projects need more
than £1bn in investment. Construction delays
are common, and the cost of addressing delays
can spiral. Disputes often follow. | felt that
there must be an opportunity for mediation to
help save time, money and angst in this space.

Which research methods did you use - why
did you choose these methods?

Empirical research was the only way to get real
insight into my topic of interest. | was also
curious to speak with people from the thick of
construction and to understand more about
how the projects look from their perspective.
The prospect of extra work daunted me, but |
found the empirical tasks were the easiest and
most enjoyable. A pure literature review
would have been too dry for me.



Did you develop any new skills during the
dissertation. If so, what were they?

Yes! Preparing the dissertation required a host
of fresh skills. In developing these skills, | also
gained a new appreciation of the effort, skill
and time behind academic work.

Academic writing - This took some time to
grasp. I've been writing and reviewing business
reports throughout my career, and | thought
my writing was reasonably well-evolved. But |
had to put my confidence to one side, as
writing for academia required pushing to a
new level. And there is still no shortage of
room for further improvement!

Laying out the research - Apart from the
outline headings, structuring the work and
information was new territory. Late in the
process, | received excellent guidance from a
friend in academia. Her advice helped
enormously in shaping and refining the paper.

Coding the transcript - While | like working
with data, the process of coding the transcript
to uncover meaning and themes was new.

What aspects of your dissertation were
particularly challenging? How did you
overcome the challenges?

My undergraduate study was 20 years ago,
and it did not involve research of this nature,
so the whole dissertation process was a
challenge for me. Specific challenges included:

Topic - | knew that | wanted to research the
area of conflict and offshore wind
construction, but it took me a while to narrow
the topic to a specific question. Speaking to
people about their experiences of conflict and
delays in offshore wind helped, and they often
connected me with more people and more
perspectives.

Time management - Keeping focus and
managing study time around work and family

was hard — | always found something to
distract me. For a period, | said no to
everything to dedicate time to the
dissertation. | worked in 25-minute bursts
followed by a 5-minute movement break.
Returning after each break, | refocused on
what | needed to get done. The frequent
refocusing helped me stay on track and out of
rabbit holes.

Knowing when to stop - Once | got going with
extracting findings from the coded transcripts,
| found more and more. Then | needed to
identify overarching themes and filter out the
findings that were less relevant or interesting. |
now appreciate that findings from this type of
research are intrinsically linked with the
researcher as the ultimate interpreter and
editor of the collected data.

What aspects of your dissertation are you
most proud of?

Reframing the question is a mediator’s
prerogative, so | will instead answer which
aspects were most rewarding for me. These
were the empirical elements of the research.
In particular, conducting interviews to create a
rich resource for research, coding the
interview transcripts, designing an Excel
workbook to help extract and capture themes
from the coded data and then shaping these
into findings. Even though this work took a lot
of time, it felt (almost) effortless as | enjoyed
the engagement, process and what | found.

If you were to do your dissertation now,
with the benefit of hindsight, would you
change anything about your dissertation? If
so, what?

| would begin the literature review (much)
sooner and allow more time to refine and
expand the discussion section. While I’'m not
planning to embark on further research any



time soon, if | did, | would happily use
empirical methods again.

Was your dissertation helpful in shaping
your mediation practice? If so, how?

My dissertation helped illuminate firsthand
experiences of conflict from the perspective of
those on board vessels during offshore wind
construction. The research doesn’t feed
directly into my mediation practice at present,
but awareness of the realities of onboard
conflict and how it is managed may be relevant
in future. My ultimate ambition is to specialise
in technical mediation in the energy and
infrastructure space.

What advice would you give to students who
will be working on their dissertations next
summer?

When | was in a funk about what to put in the
literature review, a friend in academia gave
this advice: The literature review is about
getting into a conversation that already exists.
You are watching TV. A friend arrives; you are
halfway through a series they have not seen,
and you need to get them up to speed with
key characters, plotlines etc. The early
episodes of the series (academically) are the
research which has already been done.

Bronwyn Sutton graduated from the
University of Strathclyde’s LLM in Mediation
and Conflict Resolution in 2025. She is on the
board of Strathclyde Mediation Clinic and also
invests time as a volunteer mediator through
the clinic. She has worked in techno-
commercial roles in renewable energy since
2008. Bronwyn plans to bridge renewable
energy and mediation for better project
outcomes.



From the Chair.....

L]

Sneha Selina
Bonomally

As spring arrives and the days begin to grow
longer, it feels like a natural moment to pause
and reflect on the Clinic’s recent activity and
continued development. This season of
renewal and growth is reflected in the evolving
work of the Mediation Clinic, as we strengthen
our presence across courts and continue to
respond to demand with flexibility and care.

In the early months of 2026, the Clinic has
seen steady levels of referrals from courts
across Scotland. Between January and March,
149 cases were referred, with Glasgow Sheriff
Court accounting for the largest share at 53
referrals. Glasgow Sheriff Court has also
continued to be a key source of referrals more
broadly, with 128 cases received over the
2025/26 period, alongside 386 cases from
other courts combined.

In addition, 171 cases have been managed by
mediators attached to their own courts,
including Hamilton, Kilmarnock, Ayr and
Dumfries. Across all courts, the Clinic has
received 514 Simple Procedure referrals, with
the total number of enquiries and referrals
reaching 538 when including Ordinary Cause
actions and fee-paying clients. These figures
reflect both the demand for mediation and the
trust being placed in the service we provide.

These cases are currently at a range of stages
within the mediation process. To date, 428
mediations have been closed, whether
through completion or referral back to court.
At present, 21 cases are awaiting intake, 19
mediations have been arranged but are yet to
take place, 15 cases are awaiting a mediation
date and 29 are pending further action from
parties. We have also been supported in this
work by undergraduate student volunteers
assisting with intake calls, providing valuable
experience while helping the Clinic manage its
workload.

A particularly notable development has been
the introduction of regular in-person
mediation sessions at Glasgow Sheriff Court.
Mediators now attend Case Management
Discussions, allowing cases referred to
mediation to be addressed on the same day. In
March, the second month of this initiative,
mediators attended court on 18 separate days.
This represents an important step forward in
strengthening our partnership with the court,
and we are already seeing that collaboration
develop in positive ways.

We have also undertaken similar in-person
engagement with Falkirk Sheriff Court, with
mediators attending on five occasions since
the start of the year. These initiatives mark a
meaningful evolution in how mediation is
delivered, helping to make the process more
immediate and accessible for those involved.

While case turnaround times can vary,
mediations are generally arranged within four
weeks of intake calls being completed, aside
from exceptional circumstances. Looking
ahead, we anticipate that the introduction of a
new automated system will improve efficiency,
reduce administrative pressures, and enhance



the overall experience for parties engaging
with the Clinic.

On the 5% of March, we were pleased to host a
symposium titled The Role of Mediation in Civil
Justice in Scotland, in partnership with Scottish
Mediation. The event brought together
participants from across legal and social
sectors, including members of the judiciary
and tribunal system, all with a shared interest
in strengthening the role of mediation within
Scotland’s civil justice framework.

As we look ahead, we remain hopeful about
the continuation of our partnership with the
Scottish Government for 2026/27. This support
is vital in enabling the Clinic to sustain and
grow its contribution to civil justice in
Scotland.

To every mediator, student, volunteer, partner
and supporter: thank you. Your dedication and
belief in the value of mediation continue to
shape the work we do and the impact we are
able to have.

With warmest regards.

Sneha Selina Bonomally
Chair, Mediation Clinic

Sneha Selina Bonomally is a PhD candidate in
Environmental and Planning Law at the
University of Strathclyde, focusing specifically
on the use of mediation as an alternative
dispute resolution mechanism. She is a
registered practitioner with Scottish
Mediation, actively contributing to
Strathclyde Mediation Clinic as a lead
mediator, primarily handling Simple
Procedure cases. In addition to her mediation
work, Sneha is also a qualified architect by
profession.
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Elder Mediation is changing the face of
healthcare, social care and the legal
landscape as we know it. The 12t Elder
Mediation International Network World
Summit is being held in Cork, Ireland on
20th-22"d May 2026 at
University College Cork.

This is your opportunity to connect with
fellow mediation leaders, Elder Mediators
and others from around the world. Discover
what new initiatives are working well and
how you can benefit from the experiences
of Elder Mediators, locally and from abroad.
Join us for a few days of inspiration,
learning and connection.

To find out more or to register
please go to:
https://elder-mediation-
international.net/cork-ireland-2026/
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Patrick’s Ponderings — Mediation and Fairness

by Patrick Scott

Patrick Scott

How do mediation and fairness combine?
What are a mediator’s duties in this regard?
Does fairness relate to the process, the
outcome or both? What does a mediator do if
it appears that a party is about to agree to a
settlement that, on the face of it, is patently
unfair?

Let us look at the following example. Party A,
an employer, permits an employee to park a
campervan in poor condition at the work
premises. The campervan is parked on a
vacant lot at the premises and is not impeding
the employer’s work activities in any way. The
employee resigns his employment, and the
employer asks him to remove the campervan.
Due to the fact that the campervanis notin a
fit condition to be driven, it has to be removed
on a low-bed truck. The employee is dilatory in
removing the vehicle and after a few weeks
the employer gives him notice that, if not
removed within three days, the employer will
charge a fee for parking the campervan there
of £50 per day. The employee has difficulty in
arranging a low-bed truck and it takes him six
weeks to remove the campervan. The
employer seeks payment of £2,100 and, when
the amount is not paid, sues the employee for
that amount. The matter is referred to

mediation and, at the mediation, it appears
that the employee is considering a settlement
of an amount close to the amount of the claim.
The mediator feels that this is patently unfair
and does not believe that the court will award
an amount close to the amount of the claim on
the basis that the ‘parking charge’ was an
arbitrary figure imposed by the employer
without there being any agreement between
the parties, and the time period within which
the employee was expected to remove the
campervan was unreasonable. What can the
mediator do to ensure that fairness prevails?

Fairness as a concept is usually discussed in
relation to the process. The process is
regarded as fair when mediators conduct their
mediations in accordance with the standards
of mediation.! However, what about
substantive fairness? In court, a judge
determines the facts and applies the law to
those facts, hopefully with a fair result. But
what is a fair outcome in mediation?

As a starting point, Lela P Love in Ellen
Waldman’s Mediation Ethics says the following
when comparing substantive fairness in
mediation to that in litigation or arbitration:

In mediation, substantive fairness is
quite different. The parties are the
arbiters of the relevant facts. A fair
outcome is one that parties believe is
acceptable and fair — not an outcome,
necessarily, that would mirror what a
court would do. It is certainly not the
outcome that is in keeping with what
the particular mediator would find
legally or morally acceptable. Rather,
the mediated outcome must rest easy
with parties’ values, principles and

1 Omer Shapira, A Theory of Mediators’ Ethics (Cambridge University Press 2016) 310.



interests, addressing their needs —
psychological, moral, and practical —
as they judge those needs to be. Even
in hard cases, this principle seems
relatively straightforward and easy to
apply where the party knows about
rights that society would grant, and
the party chooses to ignore those
rights or entitlements to pursue her
own ends.?

She goes on to contemplate what a mediator
should do when he or she is confronted with a
party who appears to be making a decision in

ignorance of his or her legal entitlements.

There are, according to Love, five important

considerations:

1. A preference for informed consent;

2. The principle that parties must make

their own decisions;

The mediator’s impartiality;

4. Ensuring that there is no power
imbalance;

w

5. The reality that nobody ‘knows’ what a

judge will do.?

Jacqueline Nolan-Haley has the following to

say about fairness interventions:

We should expect higher levels of
fairness interventions if mediation
occurs in, or is ordered by, the court,
particularly if there are power
imbalances between the parties or if
the court selects the mediator. Courts
and society have invested interest in
the substantive fairness delivered by
judicially sponsored mediation. Court
mediation is linked to the public
justice system and calls for more
diligence in fairness interventions
than does private mediation. Most
parties who are required by courts to
participate in mediation originally

2 Ellen Waldman, Mediation Ethics (Jossey Bass 2011) 137.

3ibid 138.
4 ibid 148.

came to court with expectations of
public justice reviewable through the
appellate process. They did not intend
a regime of secret justice without
accountability.*

Omer Shapira has the following comment on

this issue:

Mediation fairness as a normative
concept means an adherence to the
standards of mediation. Thus,
conducting mediations fairly requires
mediators to be familiar with the
standards of mediation and follow
them. Since the standards of
mediation include the legitimate
expectations of mediation parties, the
profession, the public, and employers
or principals, a duty of fairness refers
to compliance with all these
expectations and is not limited to the
expectations of the parties alone.
Mediators discharge their duty to
conduct a fair process when they
conduct mediations in accordance
with the standards of mediation. For
example, they conduct a fair process
when they act with competence and
impartially and maintain
confidentiality. Mediators discharge
their duty of fairness with regard to
mediation outcomes when they
conduct mediation processes whose
outcomes do not violate the
standards of mediation and terminate
mediations whose outcomes are
inconsistent with mediation
standards. For example, mediators
protect the fairness of outcomes by
taking steps to prevent mediated
outcomes that are coerced,
uninformed, illegal, or
unconscionable.



A further meaning of mediation
fairness is that mediators employ a
substantive-realist rather than a
formal-technical approach to the
interpretation and application of
mediation standards, in accordance
with the spirit and purpose of the
standards. For example, they
intervene to address circumstances in
which parties seem to be ignorant of
relevant information in order to
ensure a true as opposed to formal
exercise of party self-determination.®

So, what should a mediator do in a situation
like that described above? As a starting point,
if Party B in his desire to resolve the matter, is
intent on offering an amount that appears to
be unreasonably high, | believe that the
mediator should ensure that he has had access
to information so as to be properly informed
of the amount that a court would likely award,
if Party A’s claim is upheld.

Another option would be for the mediator to
do fairly robust reality testing with Party A,
whilst doing the opposite with Party B. Or, put

5 Shapira, 310.

differently, if Party B wants to offer to pay the
full amount of the claim and you, as the
mediator feel that it will result in an unfair
settlement, you could ask Party B what he has
to lose if the matter is referred back to the
court. If he is adamant that he wants to settle
to avoid the stress of going to court or for any
other reason that he might have, you can feel
satisfied that, whilst the amount of the
settlement may appear unfair, Party B is aware
of that but has his reasons for wanting to
settle.

Patrick Scott completed the LLM in Mediation
and Conflict Resolution course at the
University of Strathclyde in 2018 and was
awarded an LLM in Mediation and Conflict
Resolution with Distinction. He is currently an
Accredited Mediator with Scottish Mediation,
serves on the Scottish Legal Complaints
Commission (SLCC) Panel of Mediators and
volunteers as a lead mediator with
Strathclyde Mediation Clinic. He is also on the
Board of Trustees of Scottish Mediation.



Mediation Mulligans
by Alan Jeffrey

Alan Jeffrey

My last three Simple Procedure mediations did
not settle. Which doesn’t feel great. | like to
pretend, as mediators often do, that | don’t
put much stock in settlement rates, but my
emotional brain knows that isn’t true. If life
were a video game, my self-esteem health bar
would be flashing violently, begging for an
extra life before we hit the Game Over screen.

Interestingly, while | couldn’t avoid the Game
Over screen in these mediations, each of them
did continue to the next level. All three
seemingly unresolved conflicts came back for
another bite of the apple, with claimants and
respondents reaching out again to see if we
could move things forward. I'm finding this
kind of post-mediation negotiation more
common in my practice, and | haven’t yet
decided whether that says something about
the clients, my practice or, more likely, both.

I’m someone who values mediation because it
brings people together at times when they are
often isolated from one another. That has
always made me slightly uncomfortable with
separating parties into breakout rooms to
negotiate on their behalf. However, I've come
to see the value in this for some parties,
particularly where preserving the relationship
is not the main goal, and I've built it into my

In this regular column, mediator Alan Jeffrey candidly shares
examples of the mistakes, missteps, and gaffes he has
encountered on his mediation journey

—and, most importantly,

the lessons that he has learned from them!

practice, especially online. That said, it will
come as no surprise that extended shuttle
mediation, particularly after a joint session, is
not something I’m naturally drawn to, even if
I’'m willing to do it at the parties’ request. It
does, if I'm honest, give my self-esteem meter
a small boost to feel useful and go above and
beyond.

But it is above and beyond...isn’t it? In each
case, two of which eventually settled, | ended
up spending significantly more time than | had
intended. Tens of hours in total, with no
additional financial remuneration. That doesn’t
bother me in itself. | chose to do it. I'm not
driven by money. But | do remember a mentor
once saying, “If you are working harder than
the parties, something has gone wrong.”

As | shuttled offers, wants, needs and positions
back and forth over days, and in one case
weeks, | did find myself thinking, perhaps a
little cynically: why am | doing this? Am |
working harder than the parties themselves?
Do | want a settlement more than they do?

Reflecting honestly, in one of those cases, the
answer was yes. | was working harder than the
parties, and | likely wanted a settlement more
than they did. | could see a glimmer of hope
that perhaps they could not, and | was putting
real effort into keeping that glimmer alive.



Although it was the parties who had asked to
continue after the joint session, they probably
already knew that they were too far apart. |
suspect | knew it too. But at that point, | was
the one holding the hope, hope that had
already left them. So, | said this out loud to
both parties, and they agreed. We were done.
Back to court it went.

The other two cases were different. Yes, | was
working hard, but so were the parties. They
were struggling, but they were trying. So, we
kept going. Emails pinged back and forth, | got
on the phone with the respondent, then |
called the claimant, then the respondent
phoned me, then | phoned the claimant (you
get the idea). Gradually, and | do mean
gradually, they moved closer together as |
continued to shuttle information back and
forth, until we reached that familiar zone of
potential agreement where something can
shift. And it did. Not through any miracle, but
through three people working hard together to
make it happen.

And | concluded that it was worth it. Worth the
time. Not for financial gain, as there was none
beyond the initial session. Not for my
self-esteem, which still insists it doesn’t care
about settlement rates. But for the parties in
those two cases who were able to get there.
They just needed more time, and someone to
hold a bit of hope that they could.

Is it a mistake to go above and beyond in
mediation and hold onto hope beyond the
initial session? Maybe. But I'm not sure I've
learned that lesson just yet.

Alan Jeffrey is the senior mediator at
Cyrenians Mediation and Whole Family
Support service with over a decade of
experience in the area of conflict resolution.
As a graduate of the MSc in Mediation and
Conflict Resolution, Alan maintains a
relationship with the University of Strathclyde
in his role as one of the lead mediators with
Strathclyde Mediation Clinic.



The Role of Mediation in Civil Justice in Scotland - A Special Symposium!

Introduction

A symposium took place in Edinburgh on the
5th of March 2026, which brought together
judicial office holders, practitioners and
international experts to explore the ways in
which mediation could play a bigger role in
Scottish civil justice. The event was hosted by
the University of Strathclyde Mediation Clinic
and Scottish Mediation, with support from the
Scottish Government.

Participants agreed that Scotland has a critical
opportunity to build on existing pockets of
success and move toward a more modern,
accessible and people-centred justice system.

Several key messages emerged:
¢ Mediation becomes mainstream when

courts are empowered to encourage it,
procedural rules support early referral and
meaningful cost consequences apply.

e Scotland’s Simple Procedure offers a
proven model for rapid uptake when
mediators and sheriffs work in
partnership.

e Cultural and structural barriers persist —
from adversarial habits to limited
awareness — but none are
insurmountable.

e There is nothing to prevent Scotland
emulating other jurisdictions where
mediation is routinely used in higher-value
and more complex disputes.

e A Scottish Mediation Act could provide the
legislative backbone needed for
sustainable, systemwide progress.

Participants agreed that Scotland now has a
rare opportunity to build on clear evidence of
success and embed mediation at the heart of a
modern, user-centred civil justice system.

The presentations

Three exceptional speakers, each holding very

different influential roles in other national and

international jurisdictions, presented valuable

insights about how mediation operates in their
jurisdiction and the factors for its success. Each
of them is a qualified mediator.

In Ireland, Judge Marguerite Bolger explained
that the courts have well-established powers
to invite parties to engage in mediation and, in
certain limited circumstances, to compel it.
Whilst legislation was in place to support
mediation as early as 2010, the Mediation Act
of 2017 has been a significant driver of
progress. Judges have the power to compel
parties to mediation. However, Judge Bolger
noted that there is a general reluctance
amongst the judiciary to impose mediation on
parties unless there is a cost implication. The
statutory framework, among other things,
places duties on solicitors: before litigation can
proceed, they must advise their clients about
mediation and file a formal declaration
confirming that this has been done. This
enables informed decision-making by parties.

In Ireland, cost penalties can be imposed
where a party unreasonably refuses to
mediate, reinforcing the seriousness with
which the system treats early dispute
resolution. The Irish state itself makes active
use of mediation in complex and sensitive

! This is a summary of the content of the presentations and discussions that took place at the symposium, which was

attended by about 30 people.



matters, demonstrating confidence in the
process. Throughout her remarks, Judge Bolger
emphasised the importance of informed
choice and maintaining high standards of
practice to ensure mediation remains credible
and effective.

Turning to New Zealand, Australia and Canada,
Mark Kelly, barrister and now full-time
mediator in New Zealand, highlighted the
varied but increasingly supportive and
successful approaches taken across these
jurisdictions. In New Zealand, mediation is
already firmly embedded in the lower courts.
Senior courts currently lack a formal
framework of powers to encourage mediation.
However, expanded powers are now being
considered to encourage or direct parties
towards it. Australia offers perhaps the
clearest example of successfully mainstreamed
mediation: across all states, it functions as the
default dispute resolution mechanism,
supported by comprehensive statutory powers
and strong cost-sanction regimes. In Canada,
the picture varies by province but, for
example, Ontario’s long-standing mandatory
mediation programme, introduced in 1999,
has significantly reduced both time to
resolution and overall case costs, offering
compelling evidence of the model’s
effectiveness.

Dr Anna Howard, a senior academic from
University College London, offered an
overview of England and Wales which
underscored the pivotal role of senior judicial
leadership in driving the expansion of
mediation. The Churchill v Merthyr Tydfil
County Borough Council* decision, followed by
reforms to the Civil Procedure Rules in October
2024, confirmed that courts have clear
authority to order parties to participate in

! Churchill v Merthyr Tydfil BC [2023] EWCA Civ 1416

Alternative Dispute Resolution (increasingly
referred to in more neutral terms such as
Effective or Negotiated Dispute Resolution),
most commonly in the form of mediation.
Early mandatory mediation pilots have
produced positive results, although their
lower-than-usual settlement rates may partly
reflect the limited format: typically, a single
one-hour telephone session. Importantly,
mediation in England and Wales is now seen as
part of a broader shift towards a more
modern, digitally supported and integrated
dispute-resolution system that blends court
processes with early resolution methods.

Benefits of Mediation

Speakers and table groups highlighted a range
of clear advantages offered by mediation. They
noted that mediation often produces more
creative, flexible and relationship-preserving
outcomes than traditional litigation, allowing
parties to explore solutions that courts are not
empowered to provide. It also creates a space
in which apologies, explanations and other
restorative forms of communication can take
place: an important aspect of dispute
resolution that is rarely achievable in a
courtroom setting.

Participants emphasised that mediation can
significantly reduce the stress and emotional
burden associated with disputes, offering a
process that is generally faster and usually far
less costly than proceeding through full
litigation. Crucially, mediation gives parties the
opportunity to have their voices genuinely
heard and to play an active role in shaping the
resolution of their own dispute, thereby
increasing their sense of agency and control.

From a systemic perspective, mediation
improves access to justice, helps reduce court



backlogs, and allows the courts to focus their
time and resources on cases that genuinely
require judicial determination. These benefits
echo both international evidence and
Scotland’s own positive experience under
Simple Procedure, where mediation has
proven to be an effective and valued part of
the civil justice process.

Challenges and Barriers

Despite the clear benefits, and the recognition
that nearly any type of dispute can be
mediated, participants identified several
obstacles to the expansion of mediation use in
Scotland.

Scotland faces a range of cultural, institutional
and structural barriers that continue to limit
the wider use of mediation within the civil
justice system. Culturally, the legal landscape
is shaped by long-standing adversarial
traditions and the dominance of formal
written pleadings, which may entrench
positions rather than encourage early dialogue
and innovation. Many parties still perceive
mediation as a sign of weakness or
capitulation, and there remains a strong
psychological and symbolic pull toward having
a ‘day in court’. These factors are compounded
by widespread misconceptions about
mediation and generally low public awareness
of its purpose, process and benefits.

Institutionally, resistance persists among some
legal professionals, particularly around any
form of compulsion to mediate. Concerns
about income streams, professional identity
and the perceived erosion of traditional
litigation roles contribute to hesitancy. In areas
heavily influenced by external stakeholders,
such as insurers, the structure of litigation
itself can discourage compromise, reinforcing
an adversarial mindset. Unlike England and
Wales, Scotland lacks an ‘overriding objective’

that formally promotes proportionality,
efficiency and early resolution, leaving
mediation without an equivalent procedural
anchor in many case types.

Structural and practical barriers also play a
significant role. Mediation remains
insufficiently embedded across legal
education, from undergraduate programmes
through to professional training, resulting in
patchy understanding among practitioners.
Frameworks are inconsistent. Simple
Procedure has made meaningful progress, but
other case types lack comparable rules or
encouragement mechanisms. Parties and
advisers often remain uncertain about the cost
implications of mediation, which can deter
engagement. Finally, while the Scottish Courts
and Tribunals Service holds substantial data,
mediation-related information remains
fragmented or insufficiently analysed, making
it difficult to build a strong evidence base or
track system-wide outcomes.

Scottish Experience and Opportunities

In the context of Simple Procedure, speakers
highlighted that mediation has already
demonstrated its value in several measurable
ways. Settlement rates have been notably high
so far. Success has been reinforced by strong
judicial leadership and engagement, which in
turn has increased confidence among
practitioners and parties. Both online and
in-person mediation models have proved
effective, offering flexibility that
accommodates a wide range of circumstances.
Over time, these practices have contributed to
a gradual cultural shift within the sheriff
courts, with mediation increasingly viewed as
‘how we do things around here’. This has
supported greater efficiency within the courts
and has consistently produced improved
outcomes for the individuals involved.



Looking ahead, there is significant opportunity
to extend these benefits beyond Simple
Procedure. A proposal to amend the Ordinary
Cause Rules is currently under consideration,
creating a pathway to embed mediation more
systematically in more complex and
higher-value disputes. Should this reform
proceed, it could provide a basis for similar
changes at the Court of Session, allowing the
principles that have worked well in
lower-value cases to influence the broader civil
justice landscape.

Professional and public confidence in
mediation is also growing. Examples were
shared of complex disputes, some of which
had been active for years, being resolved
within just a few hours through mediation.
Such cases illustrate both the efficiency and
the practical relevance of mediation across
diverse subject areas. Judicial attitudes are
also shifting. Sheriffs in Glasgow, in particular,
expressed strong support for mediation,
noting its positive impact on court
management, case flow and overall party
satisfaction. This judicial endorsement further
strengthens the case for expanding
mediation’s role within Scotland’s civil justice
system.

Overall Conclusions

The symposium revealed a strong degree of
consensus amongst participants regarding the
future role of mediation in Scotland’s civil
justice system. There was clear recognition
that mediation is already delivering meaningful
benefits across the country, particularly in
areas where it has been actively integrated
into court processes and where its use is
actively encouraged by judicial leaders.
Participants also acknowledged that in certain
other countries, experience consistently
demonstrates the importance of clear
procedural rules, robust judicial powers,
structured cost frameworks and effective
education in normalising the use of mediation
and embedding it as a routine and integral part
of dispute resolution.

Against that backdrop, Scotland now finds
itself at a strategic juncture. The essential
foundations are already in place, and
momentum is building towards a more
integrated, forward-looking civil justice system
in which mediation plays a central role. A clear
path forward exists: one that involves
strengthening the relevant rules, enhancing
education for both professionals and the
public, improving data collection and analysis,
elevating professional standards within the
mediation community and embedding
mediation earlier and more consistently across
all categories of civil cases.
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