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INTRODUCTION
It has been rightly stated that three things are certain in life: death, taxes, and
mankind’s unrelenting effort to evade both.1 The problem of tax evasion is not a
recent one. The natural desire of the citizen to pay as small a tax as possible is as
old as taxation.2 While tax evasion inflates the perpetrators’ wealth, it also imposes
a pecuniary loss on others. The government is directly harmed since it loses
revenue, and fellow citizens are indirectly harmed as they absorb a higher tax
burden to compensate for the evader’s unpaid taxes.3

Tax avoidance and evasion both seek to minimize tax payment, the difference
between them being that avoidance pursues legal means to that end, whereas
evasion involves illegality.4 The distinction between tax evasion and tax avoidance
is a question of legal boundaries. Evasion is outside the law whereas avoidance is
not. Tax evasion applies to the deliberate escape accomplished by breaking the
letter of the law while tax avoidance refers to an escape accomplished by legal
procedures which may be contrary to the intent of the sponsors of the law but
nevertheless do not violate the letter of the law.5 Whilst the tax evader breaks the
law, the tax avoider sidesteps it.6

According to Justice Oliver Wendell Holmes in Bullen v Winconsin,
We do not speak of evasion because when the law draws a line, the
case is on one side of it or the other, and if on the safe side, it is none
1
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the worse legally that a party has availed themselves to the full of what
the law permits. When an act is condemned as an evasion, what is
meant is that it is on the wrong side of the line indicated by the policy
if not by the mere letter of the law.7
Also, in the case of Helvering v Gregory, the court held that “anyone may so arrange
his affairs that his taxes shall be as low as possible, he is not bound to choose that
pattern which will best pay the Treasury; there is not even a patriotic duty to
increase one’s taxes.’’8 Evasion is regarded as improper, dishonest and
reprehensible. Avoidance, on the other hand, is generally considered to be a sign
of great acumen, perspicacity and skill.

It should be noted however that this careful distinction has been criticised by those
who strongly believe that, economically, avoidance and evasion are substantially
equivalent; it is of little consequence economically whether a particular activity,
transaction or arrangement falls within the law or not.9 Hence, some countries do
not look kindly upon either tax evasion or avoidance practices of taxpayers. These
countries believe that the gain of the tax evader or tax avoider is still the
government’s loss.10 As a result, they have adopted measures to curb and punish
both tax evasion and avoidance practices. Malaysia, for example, has gone beyond
merely penalizing escape from the letter of the law; tax avoidance is also frowned
upon.11

The reason may not be far-fetched. The harm occasioned by the practices of tax
evasion and avoidance cannot be overemphasised. Although the problem of tax
evasion is a challenge all over the world, developing countries seem to be more
affected. This is partly due to the fact that they are mostly not well equipped to
detect and curb the sophisticated means employed by individual and corporate tax
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evaders situated in those countries. Tax evasion by big multinational companies
severally limits the capacity of the developing countries to raise their domestic
resources to implement development programs. The present international tax
system has failed to prevent multinational enterprises from avoiding payment of
corporation taxes in jurisdictions where they operate.12 According to the United
Kingdom House of Commons Committee on Public Accounts, “it is far too easy
for companies to exploit the rules and set up structures in low tax jurisdictions,
rather than pay tax where they actually conduct their business and sell their goods
and services.”13

The World Bank has noted that around $100 billion in tax revenue is lost annually
by developing countries because of transactions directly linked to offshore hubs.
Nevertheless, the total development finance loss is estimated to be between $250 to
$300 billion. Such loss of revenue for developing countries ‘bleeds them of
essential resources.’14

The legal practice of seeking to minimise a tax bill by taking advantage of a tax
loophole, adopting an unintended interpretation of tax regulations or out rightly
evading a tax payment are a major component of illicit financial flows.15 According
to an African Union and UN Economic Commission for Africa joint report
conducted in 2014, Africa loses massive financial resources amounting to $50
billion annually through illicit activities of multinationals and wealthy individuals.16
Such activities include tax evasion, money laundering and international bribery.
Over the last 50 years, Africa is estimated to have lost in excess of one trillion
dollars through illicit financial flow alone, a sum that is equivalent to the entire
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overseas development aid received by all African countries during the same period.
According to the report, this loss negatively affects employment, income,
education, and health care. These areas are effective in transforming the economies
of these countries.17

Estimates show that the developing world lost $991.2 billion in illicit financial
flows in 2012, over ten times the amount of the official development aid received by
these countries in that year, and greater than the amount of net foreign direct
investment received.18 Sub-Saharan African countries accounted for 8% of
cumulative illicit financial flows from the developing world during 2003-2012;
South Africa and Nigeria are ranked in the top ten globally.19

In Nigeria, many registered companies are in the habit of not only avoiding taxes
but also evading some. Statistics provided by the Federal Inland Revenue Service
showed that only 120,000 companies, representing 27.7% of the total 440,000 firms
operating in the country, paid any form of tax. The remaining 320,000 have been
evading tax.20 Hence, it is not surprising to note that Nigeria’s recent rating as third
from the bottom on the 2015 global ranking in “Ease of Paying Taxes’’.21 Nigeria is
ranked 187th out of 189 economies covered by the survey that assessed the time it
takes for a company to prepare, file and pay its taxes, and the total tax liability,
among other things. While the worldwide compliance period is 268 hours, it takes
a Nigerian company 908 hours to comply with tax payment, which is more than
three times the standard benchmark.22 Constraints to prompt payment of tax will
undoubtedly open a leeway to tax evasion.
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INFRINGEMENT OF SOCIO-ECONOMIC RIGHTS THROUGH TAX EVASION
Human rights, especially socio-economic rights, require access to financial
resources. Failure to allocate adequate financial resources can hinder the
enjoyment of the rights to health and education.

Taxation is one of the major sources of finance available to a state. However, if
there is widespread tax evasion, the state would be unable to fully access this
financial resource. Tax evasion can also have a negative impact on economic
development. By constraining the amount of financial resources available, the state
would be unable to allocate sufficient funding towards the development of its
human resources. This, in turn, can hinder economic development. Therefore, for
example, where the citizens of a state cannot enjoy rights such as the right to
education and the right to health, this could impede their development as
individuals. As a result, such a state cannot achieve economic prosperity because
its citizens would be unable to engage in activity necessary for economic
development.

THE RESPONSIBILITY OF CORPORATIONS TO RESPECT HUMAN RIGHTS
Under international law, states have the following obligations:
1) Obligation to respect-States must refrain from interfering directly
or indirectly with the enjoyment of human rights.
2) Obligation to protect-States should take measures to ensure that
their parties do not undermine or violate human rights.
3) Obligation to fulfil-States should take legislative, administrative,
budgetary, judicial and other necessary steps towards the full
realisation of human rights.23
The preamble to the International Covenant on Economic, Social and Cultural
Rights mandates all state parties to recognise that the idea of human beings
enjoying freedom can only be achieved if conditions are created whereby everyone
may enjoy their economic, social and cultural rights. Article 2 of the Covenant
provides that all state parties undertake to take steps to achieving progressively the
23
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full realisation of the rights by all means, including the adoption of legislative
means. It is imperative to note that Article 5 makes it clear that nothing in the
Covenant may be interpreted as implying for any state, group or person any right
to engage in any activity or to perform any act aimed at the destruction of any of
the human rights. However, these provisions have not directly held companies
responsible for human rights violations. Rather, state parties are simply burdened
with the direct and indirect responsibility of not violating human rights, and not
allowing any of their subjects, which can be individuals or companies, to do the
same.

No mechanism exists at the regional or universal levels that would hold
corporations accountable for violations of international law. However, this does not
mean that international laws cannot be applied directly to corporations if this is
consistent with their obligation to respect human rights.24 Of course, states have a
duty to protect economic and social rights through the adoption of measures that
regulate private actors in order to ensure that they do not engage in conduct that
violates these rights.25

At present, no international treaty exists that would make business enterprises the
subject of international legal obligations. Nevertheless, the Business and Human
Rights Movement emphasizes the inalienable, indivisible and universal rights of
individuals that cannot be violated by any entity.26 Through this movement,
regardless of the profit implications, businesses have an obligation to be aware of
the impact of their actions so as to ensure that the rights of citizens will not be
infringed.
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There is a clear international consensus that companies have a responsibility to
respect human rights in whatever jurisdiction they operate. On June 16, 2011, the
United Nations Human Rights Council recognized this responsibility when it
endorsed the UN Guiding Principles on Business and Human Rights. These
principles are structured around the three pillars of the ‘Protect, Respect and
Remedy’ framework. First of all, it is the state’s duty to ‘protect’ against human
rights abuses by third parties, including corporations, through appropriate
policies, regulations and adjudication.27 Secondly, business enterprises have a
corporate responsibility to ‘respect’ human rights. This means that they should act
with due diligence to avoid infringing upon the rights of others, and address the
adverse effects of their actions.28 Lastly, victims of corporate related abuse should
be afforded greater access to ‘remedy’, which could be either judicial or nonjudicial.29 This tripartite framework emphasizes the multi-stakeholder nature of the
issues surrounding business and human rights.

International human rights treaties do not explicitly mention tax. Yet, all treaties
with resource implications are based on the assumption that governments will
allocate resources to meet their human rights obligations.30 Hence, companies that
engage in transfer pricing for the purpose of tax abuse and profiteering are in
breach of international human rights standards. The UN Guideline Principles on
Business and Human Rights requires companies to respect human rights. This
responsibility exists regardless of whether or not the states themselves require
companies to act responsibly. Although tax planning strategies, such as transfer
pricing, are legal, this cannot be used as a defence when a company has knowingly
used the strategy to evade tax, and extract substantial profits at the expense of
developing countries.
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The scope of a state’s duty to protect human rights also includes an extraterritorial
dimension. This is particularly important in the context of business activity. The
UN Committee on Economic, Social and Cultural Rights has clarified that states
have a duty to prevent third parties, such as companies, from violating human
rights abroad. Companies operating across borders can undermine human rights in
other jurisdictions in numerous ways. For example, when the decisions of a parent
company operating in one country leads to human rights abuses by one of its
subsidiaries in another country. Therefore, a state should take measures to prevent
companies incorporated or headquartered in their jurisdiction from causing or
contributing to human rights abuses in other countries. This can be accomplished
though a combination of legal and political means.

CORPORATE ENTITIES SHOULD BE HELD ACCOUNTABLE FOR THEIR
OBLIGATION TO RESPECT SOCIO-ECONOMIC RIGHTS
It is not enough to simply outline and define corporate responsibility to respect
human rights. Rather, it is also necessary to establish an appropriate mechanism
that can be used to enforce this responsibility, and hold companies accountable
when they fail to comply with their human rights obligations.31 For example, John
Ruggie’s Guiding Principles32 is a mechanism for holding transnational
corporations accountable for their responsbility to respect human rights. However,
this is a voluntary mechanism or soft law, which is not legally binding on
companies.33 As well, voluntary mechanisms are ineffective in preventing human
rights violations and fostering ‘corporate behaviour that promotes human rights’.

31
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Furthermore, voluntary mechanisms have failed ‘to provide remedies for affected
individuals and groups as required under international human rights law’.34

In June 2014, the UN Human Rights Council adopted a resolution, which was
championed principally by developing countries,35 to establish ‘an open-ended
intergovernmental working group on a legally binding instrument on transnational
corporations and other business enterprises with respect to human rights’.36
According to this resolution, the working group’s mandate ‘shall be to elaborate an
international legally binding instrument to regulate, in international human rights
law, the activities of transnational corporations and other business enterprises’.37
However, it should be noted that the adoption of this resolution was opposed by a
number of developed countries.38 Thus, any future treaty enacted through this
process may not be supported or ratified by developed countries.39
34
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Since most transnational corporations have their headquarters in developed
countries, the opposition expressed by these countries to the adoption of this
resolution does not sit well for a treaty that is intended to hold transnational
corporations accountable for their human rights obligations.40 Ruggie expressed
scepticism about the need for an international treaty in this regard. In his view,
there is a certain intuitive and even moral appeal to the idea that there ought to be
one international law governing the conduct of all business enterprises everywhere
under a common set of standards protecting human rights. However, such a treaty
would be too abstract. This would serve little use to individuals who need to
determine whether their human rights have indeed been violated. The crux of the
problem is this: while business and human rights may be a single label attached to
a range of activities, the issues themselves are vast, diverse, and conflicted.
Therefore, such an issue area cannot be governed through a single set of
Russian Federation, South Africa, Venezuela and Viet Nam. The fourteen countries that voted against the resolution are:
Austria, Czech Republic, Estonia, France, Germany, Ireland, Italy, Japan, Montenegro, Republic of Korea, Romania, The
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Arabia, Sierra Leone, and United Arab Emirates. This implies that the countries that opposed the adoption of the resolution
and those that abstained from voting were more than the countries that supported the adoption of the resolution. UN
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comprehensive and actionable treaty obligations. That is why the principled
pragmatism on which the Guiding Principles rest recommends international legal
instruments that are carefully crafted precision tools.41

CONCLUSION
Tax evasion can hamper the ability of countries to implement programs that can
ensure the enjoyment of socio-economic rights. This failure, in turn, can impede
the development of the capabilities of individuals living in such countries. When
there is no human development, there can be no economic development. While it
is true that the states bear the primary responsibility to respect, protect and fulfil
human rights, companies also have a responsibility to respect human rights, and
should comply with the tax laws of the countries wherein they are operating.

Thus, corporations that engage in tax evasion are not merely failing to comply with
tax laws, they are also indirectly disrespecting human rights, especially socioeconomic rights. Therefore, it is crucial for countries to adopt and implement
measures at the national level to curb tax evasion. In addition, countries need to
incorporate a human rights approach into the enforcement of their tax laws. Under
this approach, tax evasion by business entities with significant financial resources
should not merely be regarded as a failure to comply with tax laws, it should also
be construed as a failure to respect human rights.
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