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Panel 1: Individualisation, mitigation and remorse in different sentencing systems 

Chair: Mike Nellis 

The display of remorse, the promise and performance of mitigation and individualisation is vital 

to the workings of European criminal systems. This panel explores the process of how this is 

done in preparation for sentencing and in its relationship with admissions of guilt. 

How is the voice of the defendant constructed? How is the defendant seen to participate? What 

does this mean for the legitimacy of the justice process? 

Drawing on the authors' earlier empirical work, this paper explores how individualisation, 

mitigation and the display of remorse is achieved in different ways in three different national 

jurisdictions: France, the Netherlands and Scotland. 

 

Abstracts 

The Genius of Ritual Individualisation at Sentencing, Mitigation and Conviction  

Cyrus Tata 

The criminal process famously claims liberal values: the presumption of innocence; choice 

and participation; attention to the unique individual; and legal equality. Yet, as the very 

professionals who embody these revered values, lawyers and judges find that they have to 

acquiesce to a mechanical system of case disposal. This discord leaves professionals 

vulnerable to doubt about the legitimacy of the process. How is this doubt managed? I argue 

it is resolved by ‘Ritual Individualisation’ (RI). RI protects the sanctity of professional beliefs 

through transformative case-work. By anticipating humanity and mitigation, RI fuses 

sentencing with conviction.  Conceptualizing the criminal-penal process as akin to a rite of 

passage, and applying Douglas’ work on purity and danger, RI cleanses the case of its ‘dirt’ 

before being returned to the court’s front-stage. RI accomplishes four key transformations. 

First, it exhibits the defendant’s individual voice, converting explicit or implicit postures of 

resistance into displayed acceptance and participation. Yet, secondly, by being seen to do so, 

the pertinence of social disadvantage is nullified. Thirdly, RI converts ambiguous 

admissions of guilt into displayed free and sincere confessions. Fourthly, RI transmutes the 

defendant into a culpable offender shown to be ready for, even willing her own, 

punishment. 

 

Doing Remorse: Courtroom Catch 22's and Whole-Case Narratives 

Irene Van Oorschot 

The presence or absence of ‘signs of remorse’ is often understood to have consequences for 

judges’ sentencing decisions. However, first, how ‘remorse’ is communicated and demonstrated 

by defendants within court settings, and second, whether remorse plays a uniform role across 

and between various offence and offender types. Drawing on ethnographic data gathered in a 

Dutch criminal court, this paper contextualizes remorse to answer these questions. First, we 



demonstrate that the performance of remorse has to strike a fine balance between potentially 

competing legal and moral narrative demands. Second, we identify three different typified 

‘whole-case narratives’, within which defendants’ performances of remorse assume differential 

levels of importance. In doing so, we seek to complicate binary portrayals of the role and 

consequences of remorse, arguing for a more holistic and narrative understanding of sentencing 

practices, and outline several directions for further research, which include a concern with 

emotional work, affect theory, and dramaturgical approaches to court life. 

 

Ritual individualization and French criminal justice: preliminary comparative 

observations 

Stewart Field 

Drawing on empirical research from Scotland, Tata has argued that criminal justice hearings 

should be seen as performing ‘ritual individualization’. By creating a space for the ‘voice’ of 

defendants, resistance or disengagement is transformed through participation into full 

acceptance of guilt and punishment. In the process, the particular circumstances of defendants, 

including their social disadvantage, are absorbed and neutralized. How far can such processes 

be identified within other legal cultures and procedural traditions? Drawing on empirical 

evidence of French criminal justice, this paper examines similarities and differences in the way 

ritual individualization plays out there. It examines the distinctive significance of French 

Republican political culture and its particular image of the relation between state and citizen. It 

considers the effects of the inquisitorial procedural tradition with its active truth-finding judge. 

But it also considers the particular French institutional interpretation of that tradition in serious 

cases heard before the Cour d’assises. There, extended oral hearings on issues of personality 

draw on pre-trial enquêtes de personnalité and combine with mixed lay/professional decision-

making panels on culpability and sentence. The effect is to reinforce the Republican symbolism 

of ritual individualization  

 

  



Panel 2:  

Chair: Mojca Plesničar 

 

Abstracts 

 

Sentencing those who kill: Patterns and trends in sentencing for homicide in Slovenia in 

the past 25 years 

Mojca M. Plesničar and Miha Hafner   

The paper will look into the patterns and trends in sentencing people convicted of homicide 

(murder and manslaughter) in Slovenia since its independence in 1991. All indicators show 

Slovenia is a safe country with a very low murder rate (0.7/100,000). The vast predominance of 

homicide occurs between family members, friends or acquaintances with very few exceptions, 

which has so far been reflected in a milder sentencing policy. The latter is typical for the system 

in general as well, however, the trend seems to be more and more punitive in recent years. The 

analysis of sentencing for homicide is based on a larger study of all cases of homicide decided in 

Slovenia in the period between 1991 and 2015 (about 450). Besides assessing the general 

trends and patterns, we will reflect on the impact of legislative changes, most importantly the 

maximum sentence for homicide being raised from 20 years (1991 and prior) to 30 years of 

imprisonment (1998) and finally to life imprisonment (2008). We will also include some case 

studies as illustrations of general findings and comment on possible future developments. 

 

Intimate partner homicide and sentencing: an introductory study from Portuguese 

Supreme Court Judicial Decisions 

Cátia Pontedeira, Manuel Simas Santos  

Intimate partner violence is a recognized social problem that, in its extreme form, can end in 

homicide. Intimate partner homicide in Portugal is the most common type of homicide and it is 

very important to understand the circumstances of these events so that it can be 

prevented.  This paper offers an initial analysis of a Portuguese sentencing study on Intimate 

Partner Homicides. It considers a sample of 35 cases from the Supreme Court in relation to their 

sentencing outcomes. Sentencing studies are emerging in Europe, particularly on gender-based 

crimes since they offer significant insight into how courts deals with them. In Portugal, 

sentences for homicides are decided case by case by judges who have no sentencing guidelines. 

Thus, sentences might be open to unfair discrepancies that might lead to discredit on Justice 

System. In this paper, I explore these sample cases with a view to identifying sentences 

justifications. In short, presentation will explore how the Portuguese judicial system deals with 

intimate partner homicide, how sentences are justified, if there are gender stereotypes present 

in the judicial decisions and how these preliminary results might influence the systematic 

review of intimate homicide sentencing in Portugal.  

 



Sentencing Disparities in the Crown Court: Look at the Judge, not the Court 

Jose Pina-Sánchez 

The literature in the UK has traditionally pointed at the emergence of “court cultures” as a key 

factor leading to disparities in sentencing. Recent studies using survey data from the England 

and Wales Sentencing Council have been able to test this hypothesis, showing that the presence 

of unwarranted between court disparities in the Crown Court is small to negligible. These 

studies have relied on multilevel modelling techniques and the assumption that sentences are 

nested within courts. Such simplification of the hierarchical nature of sentence data was 

inevitable given the firm opposition of the judiciary to publish any data linking specific judges to 

sentences passed. Using data scrapping techniques, and protected by the 2008 Copyrights Act, 

we have been able to collect a new sample of violent offences from HM Courts & Tribunals 

Service transcripts posted online in a private domain. Analysis of this sample demonstrate that 

the magnitude of between court disparities in the Crown Court are indeed negligible, however, 

disparities at the judge level account for a quarter of the differences observed in custodial 

sentence length. We conclude that future academic and policy efforts should be addressed to the 

understanding of within, not between court disparities. 

 

Why Do Judges Depart? An Analysis of Reasons for Departing from the U.S. Sentencing 

Guidelines 

Cassia Spohn 

Over the past decade, scholars have produced a fairly large body of research evaluating the use 

of judicial departures following the Booker/Gall Supreme Court decisions. With few exceptions, 

these studies reveal that judicial decision-making has not produced an increase in unwarranted 

disparities.  Less is known, however, about the reasons why judges impose sentences that are 

more punitive or more lenient than those specified by the guidelines. The purpose of this 

research note is to provide a comprehensive analysis of the reasons that federal judges give for 

downward and upward departures. Through this systematic review, we identified several 

themes that represent the reasons for judicial departures. One notable finding is that 20 percent 

of judicial departures reflect concerns regarding disparity and disagreement with sentencing 

policy. The results of our study enhance understanding of how judges interpret sentencing 

guideline policies. We discuss the implications of these findings for theory and policy.  



Panel 3: Cultures and Practices of Policymaking 

Chair: Harry Annison (Southampton Law School) 

This panel explores policymaking cultures and practices within and beyond relevant 

government departments.  

 

Abstracts 

Identifying penal values: the case of judges and whole life sentences  

Mary Rogan 

Interpretive policy analysis has shown the need for multifactorial accounts of the influences on 

penal policy. This paper argues that judicial decisions interpreting the compliance of penal 

policies with the constitutional and legal frameworks applicable in a state must also be 

considered when seeking to discern the nature of approaches to penal policy. The paper posits 

that judicial decisions are important and useful indicators of penal values and that the dialogue 

between the legislature, executive and judicial branches of government can highlight tensions 

about the legitimate purposes and limits of punishment within a state, and raise questions 

about which branch represents a state’s position on these purposes and limits. The paper 

examines the approach of the European Court of Human Rights and the Supreme Court of the 

United States to whole life sentencing. It finds that the ideas expressed in the decisions of these 

courts do present an alternative view of penal values than those embodied in whole life 

sentencing policies as they were enacted and intended to operate. The paper explores the 

possibilities and limits which are offered by examinations of judicial action as sources of penal 

values and expressions of states’ approaches to punishment.   

 

Reconstructing Dilemmas, Traditions and Practices of the UK Ministry of Justice 

Harry Annison 

The UK Ministry of Justice (MoJ) celebrated its tenth anniversary on 9 May 2017. This paper 

draws on ‘elite interviews’ conducted with senior penal policymakers to sketch some of the 

dilemmas, traditions and practices that have underpinned penal policymaking within the 

department since its inception. Notwithstanding the growing interest in the detailed analysis of 

penal policymaking processes, and the centrality of the MoJ to penal developments in England 

and Wales, these issues have received relatively scant consideration. The department 

encompasses a constellation of actors, ranging from political leaders to policy officials, data 

analysts to senior managers, with networks reaching outwards to a range of practitioners. Penal 

policy (understood here as centred primarily upon sentencing and prisons) is, on an 

interpretive view, enmeshed in, and propelled by, the beliefs and practices relied upon by these 

actors as they in turn draw on a range of traditions. The paper does not seek to provide one 

‘right answer’ or ‘true vision’ of the MoJ, but rather considers some of the lessons to be gleaned 



from the divergent accounts provided by respondents of the department’s history, traditions 

and practice. 

The Reciprocal Impact of Evidence and Policy: Lessons from Policy Makers Use of 

Evidence 

Mark Monaghan 

One of the many barriers to evidence-based or evidence-informed policy making is the 

suggestion that a hierarchy of evidence exists in policy, where policy makers have a distinct 

preference for certain kinds of evidence over others. Research that is seen to be able to establish 

causality with strong external validity is the ‘gold standard’ whilst qualitative studies based on 

small samples are deemed less useful. There is, however, very little research that has put this to 

empirical test. This paper attempts to redress the balance. It presents findings from two 

different empirical studies into evidence use across different policy domains; illicit drug policy 

and welfare reform in the UK. Notwithstanding that this approach would be near the foot of the 

evidence hierarchy, it argues that there is limited evidence of an evidence hierarchy in these 

domains. This is not simply due to methodological preferences and biases of officials and 

Ministers but flows from a complex array of inter-related factors including, but not restricted to, 

analysts’ perception of their capability to sort, sift and compile relevant data, the organisational 

structure of analytical team within Government departments and the framing of the policy itself.  

 

Imprisonment and Political Culture in 1970s Ireland 

Louise Brangan 

Ireland is considered an ‘exception’ in the history of penality. During the 1970s and 1980s 

Ireland imprisoned significantly less people for shorter periods than other Anglophone nations. 

It did not exhibit the sort populist and hard-line rhetoric that defined penal politics in other 

countries but Irish prisons were also not informed by a penal-welfare ethos. Conventional 

wisdom argues that the absence of these features (which were dominant in England and Wales 

and USA, for example) is a reflection of an ideational deficit within the Irish penal state. As such, 

it tends to be argued that Irish imprisonment was shaped by an objective pragmatism, a 

knowledge vacuum and an absence of principles. In many ways the history of Irish 

imprisonment and penal administration during this era is defined by a series of negations. In re-

approaching this era, these penal practices and state administration using the conceptual tools 

and methods of history and the sociology of punishment this paper will: (i) illuminate the 

shared, contested and variegated cultural sensibilities, values and taken-for-granted beliefs 

which shaped the work of the Irish penal state and; (ii) illustrate that these penal sensibilities 

were embedded in Ireland’s imprisonment regimes, which were highly variable – a qualitative 

point that has often been displaced due to the study of national imprisonment via the aggregate 

metrics of prison population and the emphasis upon policy statements. 

  



Panel 4: Politics of Criminal Justice 

Chair: Harry Annison (Southampton Law School) 

This panel explores the relationship between politics and criminal justice, and the meanings/effects 

of politics on criminal justice. 

 

Abstracts 

Framing the 2011 England riots: Understanding the political and policy response 

Tim Newburn, Trevor Jones and Jarrett Blaustein 

This paper considers the political reaction and policy response to the most significant instance of 

collective disorder in England since at least the 1980s. Drawing on the framework of John Kingdon’s 

(1995) multiple streams approach (MSA) the analysis in this paper starts with the ‘policy window’ 

caused by the focusing event of the riots, and traces the ways in which this was used to frame 

different kinds of policy ‘problem’, rather than the more typical method of using the MSA to help 

explain the emergence and development of a particular policy. It then examines how different policy 

‘solutions’ became attached to these problems with varying degrees of impact. In fact, more than 

anything we argue that the framing of the riots served to close down many avenues for policy 

development, with the outcome that many policy developments that were initiated in the aftermath 

of the disorder were both limited and short-lived, with some having only the most tangential links 

with the riots. 

 

The impact of Police and Crime Commissioners on Community Safety agendas: limited powers and 

established interests 

Sophie Chambers 

In 2012, Police and Crime Commissioners (PCCs) were elected in 41 police forces across England and 

Wales. Elected by the local public, with powers to set the police budget, hold the Chief Constable to 

account, create local policing strategies through public consultation, and allocate funding for 

community safety activities, PCCs were criticised for having omnipotent power and politicising the 

police. Using urban political frameworks, this paper presents the findings from a comparative case 

study which investigated the impact of these new actors on local community safety policy during 

their first financial year (2013-14). Focusing on how local community safety policy is set in 

negotiation with other relevant actors, and the type of agenda that this negotiation produces, this 

paper suggests that PCCs lack the capability to have the impact envisaged by the Coalition 

government, and the structure created by the 2011 Police Reform and Social responsibility Act 

results in PCCs accommodating established interests. 

 



 

Stop and search and the politicisation of Scottish policing   

Kath Murray 

Prior to the amalgamation of Scotland’s eight police forces into Police Scotland in 2013 by the 

Scottish National Party government, Scottish policing enjoyed a low scrutiny, ‘cool’ political climate. 

This paper shows how these conditions hindered the critical interrogation of Scottish policing: 

allowing a policy of unregulated and unfettered stop and search to flourish unchallenged for two 

decades. The paper then shows how the policy was swiftly dismantled in the ‘heated’ environment 

that followed centralisation, a move that gave rise to the unprecedented scrutiny of Scottish policing 

by the media and political actors. The analysis suggests that the legitimacy and reputation of the 

police owes a debt to political environments that encourage either ‘soft’ or ‘hard’ analysis. Also, that 

more heated political environments, often disparaged by academics and criminal justice 

practitioners, can drive accountability and contribute to more progressive outcomes. 

 

Implications of Brexit for criminal justice relationships with the EU: the political consideration of 

custodial issues 

Tim Wilson 

The UK General Election has increased uncertainty about Brexit. In the case of criminal justice 

cooperation, however, Parliament might hold the Government closer than could have been 

expected before the Election to recommendations by several select committees. The House of 

Commons Justice Committee in particular argued that criminal justice cooperation should not be the 

subject of tactical bargaining or cherry picking, and accepted that the price of continued future 

cooperation would include both compliance with EU data protection law and a relationship between 

UK courts and CJEU. The nature of the relationships underpinning such future cooperation will still 

depend on complex and lengthy negotiations about, for example, the precise nature of a diminished 

UK influence in Eurojust and Europol and how UK ‘third state’ status might be reconciled with the 

EAW transposition legislation in some member states. There are also some aspects of possible future 

relationships that UK politicians have not yet considered in detail when discussing cooperation 

options. This presentation will examine one such issue: the extent to which the UK will accept an 

increasingly autonomous role for the courts - domestic and CJEU plus ECtHR – in setting minimum 

prison conditions that might conflict with British penal politics. 

 

 


