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Abstract

What is the role of non-state actors in international cultural law? These actors,
including individuals, minorities, indigenous groups, NGOs, businesses and
organised armed groups, lie at the heart of international cultural law, expressing
many of its aims and strengths but also highlighting its borders. Private actors can
be a force for good, investing in the recovery and exhibition of cultural heritage.
Individuals are the holders of a range of human rights including cultural rights. The
protection of cultural heritage can humanise conflict. Significantly, private actors
have enacted elements of cultural law. For instance, the International Council on
Monuments and Sites (ICOMOS) and other non-governmental organizations (NGOs)
have adopted a number of instruments on the protection of monuments.

The changing role of private actors in international cultural law is particularly evident
in cultural heritage-related disputes. Private actors often file claims against states
for the recovery of cultural property looted in times of war or for the violation of
cultural entitlements before human rights courts and tribunals. Private actors have
filed admiralty claims to establish title to sunken vessels, upon which, in turn,
states have asserted public-property and sovereign-immunity defenses. Foreign
investors may also file claims against the host state alleging that the state’s
cultural policies amount to disguised discrimination or an indirect expropriation

of an investment. Such disputes present a mixture of private and public interests,
which at times coincide (i.e., the protection of a cultural item), and at times conflict
(i.e., the clash of private economic or cultural interests with collective cultural or
economic entitlements).

However, private actors can also show the limits of international cultural law. While
non-state actors hold human and peoples’ rights and economic actors enjoy
particular entitlements under international economic law, they formally remain a
peripheral subject of international cultural law. Moreover, international cultural law
has traditionally underestimated and not adequately dealt with private activities
jeopardising if not destroying cultural heritage. The privatization of some aspects
of cultural heritage governance has been criticized by art historians because of

the risk of overemphasizing the economic dimension of heritage. Investments in
extractive industries can erase cultural heritage. The violations of cultural rights
often do not receive the same condemnation of those of other human rights.
International cultural law often lacks dedicated dispute settlement and effective
enforcement mechanisms. Cultural heritage remains vulnerable in times of armed
conflict. Finally, anthropologists highlight that the traditional notion of conservation
privileges physical protection disembodying cultural heritage from their everyday
context and their interaction with local communities (‘heritagization of culture’).

The proposed paper sets out to investigate the contribution of non-state actors to
international cultural law. Its objective is to find out to what extent their changing role
requires some fundamental rethinking of the current pillars of international cultural
law, with particular focus on dispute resolution and enforcement mechanisms.
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