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Section 1: Environmental principles

1. Do you agree with the introduction of a duty to have regard to the four EU
environmental principles in the formation of policy, including proposals
for legislation, by Scottish Ministers?

Answer: Yes
Please explain your answer:

SCELG welcomes the efforts by the Scottish Government to ensure that there continues
to be effective and appropriate governance relating to the environment following the
withdrawal of the UK from the EU, by enshrining the EU’s four environmental principles
in Scots law: the precautionary, polluter pays, prevention and the rectification at source
principles.

We urge for any legislation to also include the standard of a high level of environmental
protection that can be found in many EU legal foundations (e.g. Arts 114 and 191 TFEU)
as well as secondary legislation and which, as an overarching objective, should serve as a
benchmark against which action can be assessed.

We reiterate our response to the consultation on an Environment Strategy for Scotland
that it is necessary for Scotland to have bold environmental aspirations that go beyond
maintaining EU standards, also taking into account Scotland’s international responsibili-
ties. Also, clear connections need to be made between global visions and local realities by
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recognising the relevance of human rights. In this regard we draw attention to the rec-
ommendations of the First Minister’s Advisory Group on Human Rights and the UN
Framework Principles on Human Rights and the Environment. In that connection, we un-
derscore that experience in Scotland with regard to equality has proven that a duty of due
regard often has little impact on improving actual outcomes (Recommendations Advisory
Group, p 28). We thus call for alignment with the proposals made by the Advisory Group
also with regard to environmental principles, notably a ‘sunrise clause’ that would re-
place a duty to pay due regard with a duty to comply after a specified period (Recommen-
dations, p 33).

2. Do you agree that the duty should not extend to other functions exercised
by Scottish Ministers and public authorities in Scotland?

Answer: No
Please explain your answer:

SCELG recognises the potential complexities associated with the extension of the four EU
principles to all public authorities. Nonetheless, and in line with the recommendations of
the Advisory Group on Human Rights in the context of human rights legislation for Scot-
land, we believe that it is important that the duty does extend to other functions exercised
by all public bodies, to ensure practical and effective implementation. Capacity building
is key to make such an extension workable.

Inspiration can be drawn from the recommendations by the Advisory Group on Human
Rights. Capacity building should include training of decision makers on the content of
environmental principles and their practical implications. They could also include the de-
velopment of good practices, guidance on the principles and development of impact as-
sessments.

3. Do you agree that a new duty should be focused on the four EU environ-
mental principles?

Answer: No
If not, which other principles should be included and why?:

It is noted that the UK Environmental Bill includes nine environmental principles and it
is recommended that Scotland takes account of the conclusions of the Environmental Au-
dit Committee in this regard:

<
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In particular, SCELG calls for a more prominent role for the environmental integration
principle under EU law (Article 11 TFEU) and for the principle to be transferred into Scot-
tish legislation. The integration principle is a general principle of EU law, as well as an EU
environmental law principle. Integration of environmental protection requirements into
cross-sectoral and sectoral institutional frameworks, legislation and policies is crucial for
an effective and holistic approach to environmental governance. Integration is also in line
with international efforts for mainstreaming, such as mainstreaming of biodiversity un-
der the Convention on Biological Diversity. See also Elisa Morgera et al, "Contribution of
the EU Birds and Habitats Directives to Nature Protection in Scotland" SCELG Policy Brief
No. 7, March 2017 available at <

>,

We also draw attention to other relevant frameworks that follow from international law,
notably regarding procedural environmental rights, the ecosystem approach as devel-
oped under the Convention on Biological Diversity and evolving interpretations of pre-
caution. We urge for explicit recognition in Scottish legislation, and for due regard for
international developments, as well as the making of clear linkages between all principles
and legislative action on human rights.

4. Do you agree there should be an associated requirement for a policy state-
ment which would guide the interpretation and application of a duty, were
one to be created?

Answer: Yes
Please explain your answer:

We agree that there should be a policy statement to guide the interpretation and applica-
tion of the environmental principles. Such a document would contribute to capacity
building of decision makers, including local authorities (see above Q2), as well as aware-
ness-raising among the public.

It would be necessary to evaluate the content of the policy statement at regular intervals,
taking account of evolving interpretations under EU law and developments at interna-
tional level.
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Section 2: Environmental governance arrangements

5. What do you think will be the impact of the loss of engagement with the EU
on monitoring, measuring and reporting?

Monitoring, measuring and reporting is a two-way street: it allows for the evaluation of
Scottish legislative and policy action in light of international (including EU) obligations
and allows for capacity building of Scottish decision makers through feedback and dia-
logue with external agencies.

It is important that Scotland makes full use of continuous opportunities for monitoring,
measuring and reporting, whether it be at international level (e.g. Clearing Houses) or at
regional level (e.g. European Environment Agency). See in this regard also the Report
‘Environmental Governance in Scotland on the UK’s withdrawal from the EU’ (Scottish
Government, 2018) available at <

>,

Involvement in existing networks will assist Scotland to make sure it stays on track with
the implementation of the principles, in light of evolving interpretations.

6. What key issues would you wish a review of reporting and monitoring re-
quirements to cover?

In the short run, we consider it most important that Scotland transposes monitoring and
reporting requirements that currently follow from EU law into national legislation. In the
long run, there may be an opportunity for Scotland to evaluate such requirements in light
of its local conditions and needs, also taking into account possibilities for more efficient
and user-friendly data gathering.

It is also important that linkages are made between reporting and monitoring require-
ments regarding the implementation of the environmental principles, and related pro-
posals for reporting in other relevant areas of law, such as those suggested in the consul-
tations for an Environmental Strategy and for the development of Good Food Nation leg-
islation.
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7. Do you think any significant governance issues will arise as a result of the
loss of EU scrutiny and assessment of performance?

Answer: Yes
Please explain your answer:

The loss of the enforcement edge currently provided at EU level by the European Com-
mission is significant. It is likely that more emphasis will be placed on the scrutiny role of
Scottish Parliament and other (regional and local) public bodies. However, due to the
technical nature of environmental law it is likely that a capacity gap will become evident
due to the loss of oversight by EU institutions.

In this regard we also refer to the findings of the Environment Round Table on govern-
ance (see above Q5) that have highlighted the need for “an institution entirely independ-
ent of governments” to avoid significant weakening of scrutiny and accountability due to
poor separation of powers.

8. How should we meet the requirements for effective scrutiny of government
performance in environmental policy and delivery in Scotland?

SCELG proposes that such a gap is filled through the creation of an independent environ-
mental watchdog, which would be able to evaluate actions against the backdrop of the
environmental principles at its own initiative or acting upon public complaints that are
made at no cost.

9. Which policy areas should be included within the scope of any scrutiny ar-
rangements?

Most important is that Scottish law should not take a too narrow approach to environ-
mental law and policy. In particular, and in accordance with the recommendations above
to include the integration principle, environmental requirements have been integrated
into cross-sectoral and sectoral institutional frameworks, legislation and policies. These
include, for example, agriculture, food and land, fisheries, health, tourism, energy, trade
and development.

Important efforts have been made at EU level to integrate environmental protection re-
quirements including environmental principles, such as the precautionary principle, into
these areas of law and policy. It is important that any scrutiny arrangement has regard of
this comprehensive approach to environmental law and policy and considers effective
implementation of the environmental integration principle.
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10.What do you think will be the impact in Scotland of the loss of EU complaint
mechanisms?

[t must be noted that international obligations on environmental procedural rights are
binding upon the UK as a party to the Aarhus Convention independently of EU law, and
these include public participation and access to justice in environmental matters. More-
over, compliance is overseen by the Aarhus Convention Compliance Committee (ACCC),
which is a quasi-judicial body that issues non-binding (but authoritative) recommenda-
tions.

As considered in-depth elsewhere (Elisa Morgera et al, "Rights Protected Under EU Law
Concerning the Environment" Policy Brief No. 6, November 2016 available at
<

>), procedural
environmental rights are key to empower the public and environmental NGOs to hold the
State accountable for inadequate levels of environmental protection, and to enforce com-
pliance with existing environmental standards.

Although there are already opportunities to make complaints or petition to various au-
thorities, the loss of the complaint procedure at and oversight by the European Commis-
sion, including its ability to resolve concerns and problems without formal procedures, is
considered to be significant.

11.Will a new function be required to replace the current role of the European
Commission in receiving complaints from individuals and organisations
about compliance with environmental law?

Answer: Yes
Please explain your answer:

SCELG supports the Roundtable’s recommendations for the creation of an environmental
watchdog in Scotland that provides transparent and easily accessible opportunities for
citizens to raise environmental concerns and complaints.

12.What do you think the impact will be in Scotland of the loss of EU enforce-
ment powers?

The loss of a “hard, enforceable edge” is one of the main risks arising for environmental
law and governance after Brexit. This not only concerns the loss of the enforcement pow-
ers of the European Commission, but also the CJEU.
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An increased focus on enforcement through parliamentary accountability and judicial re-
view in the Scottish courts, also puts more emphasis on the issue of public access to jus-
tice in the Scottish setting. Despite improvements under the Courts Reform Scotland Act
2014, considerable obstacles still remain due to issues of standing, restrictive time limits
and the lack of legal aid (see Elisa Morgera et al, "Rights Protected Under EU Law Con-
cerning the Environment" Policy Brief No. 6, November 2016 available at
<

>).

There is also a question of capacity of the Scottish courts, due to the technical complexity
of many environmental law cases.

13.What do you think should be done to address the loss of EU enforcement
powers? Please explain why you think any changes are needed?

What do you think should be done to address the loss of EU enforcement powers? Please
explain why you think any changes are needed?: In addition to the creation of an inde-
pendent environment watchdog in Scotland, SCELG urges the Scottish Government to
consider and tackle current obstacles to access to justice for the public, including envi-
ronmental NGOs, to strengthen private enforcement of enforcement law and its underly-
ing principles.

It also raises the question of the need for a specialist environmental court, to effectively
deal with complex and technical questions of environmental law. See in this regard also
the recommendations from the Roundtable on the Environment on governance (p 28).

The integrated and inter-disciplinary research conducted by the Strathclyde Centre for
Environmental Law and Governance (SCELG) seeks to address real-world knowledge
gaps in partnership with government institutions, NGOs, private institutions and local
communities. Our researchers hold considerable expertise in the field of national, EU and
international environmental law, with regard to, among others, biodiversity, land, food
and agriculture climate change and energy, corporate accountability, environmental jus-
tice, water and oceans, human rights and sustainable development. Our research could
contribute to the work by the Scottish Government on environmental principles and gov-
ernance in Scotland.

For more information please visit our website:
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We wish to share our research findings in a variety of ways to reach out to different audiences. We
not only publish academic books and articles, but also distil our research in a shorter and more
action-oriented way for stakeholders (e.g., policy-makers and advocates). Among the latest
outcomes of our work are the following working papers, policy briefs and dialogues:

SCELG Working papers

C Wambua, Promoting Public Acceptance of Wind Energy Projects in Kenya: Towards a Wind-Wind
Solution, SCELG Working Paper 10/2017

LS Lynes, Climate Change Law and Colonialism: Legal Standing of Three Rivers and a Hypothetical Case of
Bison Personhood in Canada, SCELG Working Paper 9/2017

SCELG Policy Briefs

M Geelhoed, Response to the Public Consultation ‘Environmental Principles and Governance in Scotland’,
SCELG Policy Brief 11/2019

M Geelhoed, Response to the Public Consultation ‘Good Food Nation Proposals for Legislation’, SCELG
Dialogue 10/2019

SCELG Dialogues

F Sindico and K McKenzie, Human Rights Thresholds in the Context of Climate Change: A Litigation
Perspective in the Wake of the IPCC Special Report on 1.5°C or the Week in which Everything Changed...,
SCELG Dialogue 7/2018

F Sindico and S Switzer, The Transformation of Environmental Law and Governance: Risk, Innovation and
Resilience, SCELG Dialogue 6/2018

Find out more at:

https://www.strath.ac.uk/research/strathclydecentreenvironmentallawgovernance /ourwork/latestoutcomestromourwork /
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