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Key message:

Scotland is renowned for its ancient woodlands,
which cover around 1% of its land area. These
sites occupy a unique position within Scotland’s
natural environment, their complex biodiversity
having accumulated over centuries. Many of the
species that thrive in ancient woodlands are dis-
tinctive of their locality and slow to colonise new
areas. These characteristics serve to render an-
cient woodlands a rare cultural heritage re-
source, which links the natural with the human
and the present with the past. It is, thus, no ex-
aggeration to say that the value of ancient
woodlands is irreplaceable.

Environmental and human rights law contribute
to the protection of these woods, but there are
areas in which improvements can be made to
increase the efficacy of the relevant regulations.

1 The present policy brief is a compilation of SCELG’s
submissions in the context of Petition PE01812 ‘Protect
Scotland's remaining ancient, native and semi-native
woodlands and woodland floors’, which was submitted to
the Scottish Parliament by Audrey Baird and Fiona Baker
on behalf of Help Trees Help Us <https://www.parlia-
ment.scot/Gettinglnvolved/Petitions/ancientwoodlands>
accessed 19 January 2021.

Challenges Associated with Brexit
and the Need for a Renewed
Engagement with International
Environmental Law

Institutional and substantial gaps as well as a high
probability of regression in environmental regulations
have resulted from Brexit. These problems are exac-
erbated by delays in setting up a new post-Brexit
framework as a result of the pandemic and the asso-
ciated lockdown. Yet, it is time to act, and if Scotland
wants to present itself as a world-leader in environ-
mental protection and climate action, it must take
Brexit as a starting point for the development of more
efficient environmental regulations, including for its
ancient woodlands.

The EU has already taken steps in this direction, its
network of protected areas comprising several old-
growth forests. Authorities, landowners, and manag-
ers are encouraged to actively protect these areas by
focusing on their non-wood benefits and making full
use of existing financial incentives for site protection
where needed. Going forward, the relevant standards
of stewardship are expected to become even more
stringent. The EU Biodiversity Strategy for 2030 pro-
vides for the strict protection of at least a third of
the Union’s protected areas, including all remain-
ing primary and old-growth forests? More recently,
aresolution of the European Parliament on deforesta-
tion recognised that “ancient and primary forests
should be considered and protected as global
commons, and that their ecosystems should be
granted a legal status”.®

These and future developments can serve as an in-
spiration for Scotland, which has expressed its eager-
ness to stay aligned with EU law. This is notably the
role of the Continuity Bill (Scotland) (2020), which

2 European Commission, ‘EU Biodiversity Strategy for
2030: Bringing Nature back into Our Lives’ COM(2020)380
final.

3 European Parliament Resolution of 22 October 2020
with recommendations to the Commission on an EU legal
framework to halt and reverse EU-driven global deforesta-
tion (2020/2006(INL)), para 79.
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aims “to enable provision to be made that corre-
sponds to provision in EU law.” The Bill transposes
some of the core principles of EU environmental
law: the precautionary principle, the prevention prin-
ciple, the polluter pays principle, and the principle of
rectification at source.® These principles must con-
tinue to guide Scotland’s action towards the effective
protection of its ancient woodlands.

Post-Brexit, this action will be directed by pertinent
international legal instruments to which the UK is a
signatory. One such instrument is the European
Landscape Convention (ELC), which deals with the
protection, management and planning of European
landscapes.® The Convention requires Parties to take
action towards conserving and maintaining “signifi-
cant characteristic features” of landscapes.” This ob-
ligation carries particular import in the present context
since the character and biodiversity of land-
scapes are closely linked. Indeed, many of the fea-
tures that contribute most to our appreciation of land-
scapes — trees and hedges, ancient woodlands, the
flowers of old meadows, pastures and heaths — are
an essential part of the natural environment. Parties
must, therefore, give due regard to these elements
when discharging their duties under the ELC8 These
include the duty to identify the landscapes forming
part of their territory, analyse their characteristics and
the forces and pressures transforming them, and take
note of any changes. Also included is the duty to as-
sess the landscapes thus identified, considering the
particular values assigned to them by the interested
parties and the population concerned. Finally, Parties
must carry out a participatory process for the defini-
tion of landscape quality objectives, which must then
be implemented through appropriate instruments.

This emphasis on public participation highlights the
relevance of another instrument to which the UK is a

4 UK Withdrawal from the European Union (Continuity) Bill
(Scotland) (2020), preamble.

5 1bid, Section 9.

6 European Landscape Convention (opened for signature
on 20 October 2000, entered into force 1 March 2004)
ETS No. 176 (hereinafter ‘the ELC’).

TELC, art (1)(d)).

8 ELC, art (6).

9 Aarhus Convention on Access to Information, Public Par-
ticipation in Decision-Making and Access to Justice in En-
vironmental Matters (adopted 25 June 1998, entered into

signatory: the Aarhus Convention on Access to In-
formation, Public Participation in Decision-mak-
ing and Access to Justice in Environmental Mat-
ters.? The Convention recognises that every person
has the right to live in an environment adequate to
their health and well-being, and the duty, both individ-
ually and in association with others, to protect and im-
prove the environment for the benefit of present and
future generations. It further acknowledges that, to
be able to assert this right and observe this duty, citi-
zens must have access to information, be entitled
to participate in decision-making, and have ac-
cess to justice in environmental matters.! The
Convention applies in full and with equal force during
the COVID-19 pandemic and in the subsequent eco-
nomic recovery phase, and the binding rights set out
therein cannot be reduced or curtailed for the sake of
convenience.!?

Against this background, we believe that there is
scope to strengthen the statutory framework pertain-
ing to ancient woodlands. Crucially, any attempt at
reform must pursue complementarities and synergies
with the ongoing work of the National Taskforce for
Human Rights Leadership. The latter seeks to es-
tablish a statutory framework for human rights that
can bring internationally recognised human rights —in-
cluding the right to a healthy environment — into do-
mestic law.

With COP 26 and the statutory recognition of a right
to a healthy environment looming on the horizon, it
becomes clear and necessary for Scotland to push
forward its policies to ensure the robust protection of
its ancient woodland. Crucially, any relevant initiative
must take reflect the obligations that the UK has un-
dertaken as a matter of international environmental
and human rights law, which continue to bind it post-
Brexit.

force 30 October 2001) 2161 UNTS 447 (hereinafter ‘the
Aarhus Convention’).

10 Aarhus Convention, preamble.

11 1bid.

12 UNECE, ‘Statement on the Application of the Aarhus
Convention during the COVID-19 Pandemic and the Eco-
nomic Recovery Phase’ (September 2020) UN Doc
ECE/MP.PP/C.1/2020/5/Add.1, para 4.
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The Link between Biodiversity
and Cultural Rights

Ancient woodlands constitute special, fragile ecosys-
tems. Unless properly assessed and managed, hu-
man activities can disrupt their equilibrium, disturbing
and displacing native wildlife. To the extent that it en-
croaches upon people’s ability to enjoy access to
sites of national and universal ecological and cultural
significance, such interference may constitute a vio-
lation of the environmental and cultural rights of pre-
sent and future generations.

The 1992 UN Convention on Biological Diversity
(CBD), to which the UK is a signatory, identifies cul-
tural importance as one among several reasons for
protecting biodiversity.® Its drafters were ‘conscious
of the intrinsic value of biological diversity and of the
ecological, genetic, social, economic, scientific, edu-
cational, cultural, recreational and aesthetic values of
biological diversity and its components’.14 This state-
ment is meant to guide Parties in the discharge of
their obligations under the Convention. Among these
is the obligation to establish a system of protected ar-
eas or areas where special measures need to be
taken to conserve biological diversity.'> Prime candi-
dates for inclusion in this system are ‘ecosystems and
habitats containing high diversity, large numbers of
endemic or threatened species, or wilderness; re-
quired by migratory species; of social, economic, cul-
tural or scientific importance; or, which are repre-
sentative, unique or associated with key evolutionary
or other biological processes’.’® Ancient woodland
ticks a lot of these boxes. It is hardly surprising, then,
that CBD Parties have noted ‘the exceptional im-
portance of primary forest for biodiversity conserva-
tion’ and ‘the urgent necessity to avoid major frag-
mentation, damage and loss of primary forests of the
planet’.”

13 Convention on Biological Diversity (adopted 5 June
1992, entered into force 29 December 1993) 1760 UNTS
69, preamble (hereinafter ‘the CBD’).

14 CBD, preamble.

15 CBD, art (8).

16 CBD, art (7)(a) and annex .

17 CBD COP Decision 14/30, ‘Cooperation with Other
Conventions, International Organisations and Initiatives’
(30 November 2018) UN Doc CBD/COP/DEC/14/30, para
43.

Failure to protect ancient woodland may constitute a
violation of these provisions and, by extension, an in-
fringement upon cultural rights related to the natural
environment. Relevant in this regard is Resolution
A/HRC/RES/37/17 on ‘Cultural Rights and the Pro-
tection of Cultural Heritage’. Adopted in 2018 by the
UN Human Rights Council, the Resolution ‘calls upon
all States to respect, promote and protect the right of
everyone to take part in cultural life, including the abil-
ity to access and enjoy cultural heritage’ (Paragraph
1).18 It further states that the violation or abuse of this
right ‘may threaten stability, social cohesion and cul-
tural identity’.2° In response, it ‘invites States to adopt
effective strategies to prevent the destruction of cul-
tural heritage.’?°

An important element of the Resolution is the empha-
sis it places on the universality of cultural rights and
the consideration due to future generations. The
Resolution’s penultimate paragraph calls for the
development of appropriate tools for the dissem-
ination of an approach to the protection, restora-
tion, and preservation of cultural heritage which
promotes ‘universal respect for cultural rights by
all.’?* Elsewhere in the Resolution it is stated that
‘damage to cultural heritage, both tangible and intan-
gible, of any people constitutes damage to the cul-
tural heritage of humanity as a whole.’?2 A parallel can
be drawn between these provisions and the CBD’s
assertion that ‘the conservation of biological diversity
is a common concern of humankind.’?® The notion of
‘common concern’ is used within international envi-
ronmental law to convey that an obligation is owed to
the international community as a whole. Reading the
Resolution through the prism of the CBD, one can
find in it an implicit recognition of the universal value
of biodiversity as a component of cultural heritage.
Crucially, the rights and duties stemming from this
recognition concern not only present, but also future
generations. According to the CBD, it is to the benefit

18 UNGA Res 37/17, ‘Cultural Rights and the Protection of
Cultural Heritage’ (9 April 2018) UN Doc
A/HRC/RES/37/17 (hereinafter ‘UNGA Res 37/17’).

19 UNGA Res 37/17, preamble.

20 UNGA Res 37/17, para 11.

21 UNGA Res 37/17, para 14.

22 UNGA Res 37/17, preamble.

23 |bid.
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of both that biological diversity must be conserved
and sustainably used.?* The Resolution adds that the
‘duty of ensuring the identification, protection, conser-
vation, presentation and transmission to future gen-
erations of cultural heritage belongs primarily to the
State on whose territory it is situated.’?s

Taken together, these provisions amount to a
clear assertion of Scotland’s responsibility to
protect its ancient woodland as a cultural herit-
age resource. This responsibility is owed to both
present and future generations.

Recommendations for
Strengthening the Statuary
Framework

In support of obligations of international law and pre-
existing standards set by the EU, it is important for
the Scottish Government to take strategic action and
strengthen current laws and legislation to support
these targets. We believe that changes could be
made to the enforcement of the Forestry (Environ-
mental Impact Assessment) (Scotland) Regulation
201726 by Scottish Forestry to strengthen protection
of these woodlands from development projects by in-
cluding more types of development that would trigger
an Environmental Impact Assessments (EIA). If this
were applied, a wider range of developments, includ-
ing bike paths, could trigger an EIA which would en-
sure sustainable practice. We also encourage con-
sideration to be given to the governance for the pro-
tection of ancient monuments and archaeological ar-
eas in Scotland as it could offer further protection to
ancient woodlands also through the strengthening of
current legislation such as the Historic Environment
(Amendment) (Scotland) Act 2011.27

24 bid.

25 |bid.

26 Forestry (Environmental Impact Assessment) (Scotland)
Regulations 2017 (SSI 2017/113).

27 Historic Environment (Amendment) (Scotland) Act
2011.

28 |bid.

29 |bid, part 2.8.

Environmental Impact Assessment

There currently is no effective mechanism in place to
guide what is considered a ‘man-made’ trail within the
Forestry (Environmental Impact Assessment) (Scot-
land) Regulations 2017.28 The current laws do high-
light the necessity for an EIA for proposed forest road
but due to mountain bike trails consisting of mud and
other natural elements, these do not necessarily
meet this requirement.?® Though the current law
states that the assessment must ensure that there is
“not a single effect on the environment”, it is evident
that this regulation is lenient as studies have shown
that nature trails destroy key ecological systems
which should see more thorough repercussions.3 At
present, decisions regarding the nature of harm of
these projects are the responsibility of the relevant
planning authority, but as these mountain trails have
been approved, this displays that these authorities
were incorrect in deeming there to be no ecological
damage. Henceforth, it is recommended that forest
road regulation should be made clearer within the as-
sessment protocol to ensure that these trails are not
permitted.

Amendments should be made to the forestry reg-
ulations to ensure that the EIA process does not
allow for loopholes that could cause destruction
of ancient forestry and Scottish biodiversity. This
regulation should ensure that any type of road
construction be considered under the EIA pro-
cess, including where sources and materials of
trails are natural. We believe that the current penalty
for breaching the EIA system of £5000 per tree fallen
is lenient.3! Instead it is suggested that appliers pay
a reparation fee as this would ensure responsibility to
repair the damage caused and allow the ecosystem
to regenerate. Moreover, a reparation fee would en-
sure more cohesion between local authorities.

30 Mark Ballantyne and Catherine Marina Pickering, 'Rec-
reational Trails as a Source of Negative Impacts on the
Persistence of Keystone Species and Facilitation' (2015)
159 Journal of Environmental Management 48.

31 Forestry (Environmental Impact Assessment) (Scotland)
Regulations 2017, part 8.
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Ancient Monument Example

The assessment report on the Felling Regulations
2018 recognises the heritage value of ancient wood-
lands, and the 2014 Scottish Planning Policy states
that ancient woodland should be protected from ad-
verse impacts arising from development.32 However,
this is not sufficient to offer adequate protection to
Scotland’s native woodland as it does not prevent
small-scale developments in close proximity to native
woodlands from causing habitat and biodiversity dis-
ruption.3® The discretion given to local authorities to
decide whether a development requires planning per-
mission means that EIAs can be completely avoided
where a local authority decides a development does
not need planning permission.

As previously stated, planning permission and an EIA
should be necessary if there is any chance of the de-
velopment causing a disruption and should be man-
datory in close proximity to ancient Scottish wood-
lands.

The Felling Regulations 2018 Assessment Re-
port’s recognition of ancient woodlands as herit-
age merits the introduction of protection that re-
flects this status.3* Through this, Scotland’s ancient
buildings are considered heritage and as such are
subject to strong protection. Scotland’s ancient mon-
uments are protected under the Ancient Monuments
and Archaeological Areas Act 1979, which directs
Historic Environment Scotland to compile and main-
tain a schedule of ancient monuments and further
protects these monuments by making it an offence to
carry out unauthorised works, with ultimate authority
for permitting any works to these monuments lying
with the relevant Minister.2® The Historic Environment
(Amendment) (Scotland) Act 2011 makes provision

32 Felling Regulation (Scotland) 2019 (SSI 2019/49); Scot-
tish Government, Scottish Planning Policy (Scottish Gov-
ernment, revised December 2020), 45 (hereinafter ‘the
Scottish Planning Policy’).

33 Scottish Planning Policy, 53.

34 Felling Regulation (Scotland) 2019, part 1.

for Scottish Ministers to compile and maintain an in-
ventory of gardens designed landscapes and battle-
fields.36 These pieces of legislation provide a model
upon which stronger protection for Scotland’s ancient
woodlands might be based. The Native Woodland
Survey of Scotland has identified Scotland’s na-
tive and ancient woodlands and we believe that
this can form a basis for the formation of a list of
these woodlands to be subject to strong protec-
tion.%’

Conclusion

As the UK begins life outside of the EU and with
COP26 fast approaching, a review and strengthening
of the current woodland protections seem appropri-
ate. The Continuity Bill (Scotland) (2020) does invoke
hope that Scotland will continue to welcome the ex-
ternal influence of the EU on the obligations for inter-
national law on biodiversity, human, and cultural
rights. Several actions can be taken to strengthen
protections of Scottish woodland through the imple-
mentation of mechanisms such as the National Task-
force for Human Rights Leadership, amendments to
the EIA process, and utilization of governance meth-
ods used in other conservation areas. It is clear that
there is space for positive change to the regulations
and statutory framework protecting ancient wood-
lands in Scotland and the government would do well
to start to implement changes with COP26 on the
horizon.

For further information,
please contact:

Hayley-Bo Dorrian-Bak

35 Ancient Monuments and Archaeological Areas Act 1979
(c46).

36 The Historic Environment (Amendment) (Scotland) Act
2011, part 2.

37 ‘Scottish Forestry Open Data’, (Scottish Forestry)
<https://open-data-scottishforestry.hub.arcgis.com/> ac-
cessed 19 January 2021.
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Latest outcomes from our work -

We wish to share our research findings in a variety of ways to reach out to different audiences. We not
only publish academic books and articles, but also distil our research in a shorter and more action-
oriented way for stakeholders (e.g., policy-makers and advocates). Among the latest outcomes of our

work are the following working papers, policy briefs and dialogues:

SCELG Working papers

G Medici Colombo and L Wegener, ‘The Value of Climate Change-Impacted Litigation: An Alternative
Perspective on the Phenomenon of 'Climate Change Litigation', SCELG Working Paper 12/2019

E Robb, ‘Making Democracy Great Again: An Exploration of Democratic Values in Climate Change
Litigation’, SCELG Working Paper 11/2018

SCELG Policy Briefs

Mika Schroder, ‘Governments fail to meet the Aichi Biodiversity Targets - do they have a pathway
towards “transformative change”?’, SCELG Policy Brief 16/2020

Mitchell Lennan, Sofie Quist, Giulia Sajeva & Mika Schroder, ‘2030 for the EU: Real steps of change?’,
SCELG Policy Brief 15/2020

Francesco Sindico and James Ellsmoor, ‘Coronavirus: A Global Island Perspective’, SCELG Policy Brief
14/2020

SCELG Dialogues

K McKenzie and F Sindico, ‘Climate Change Litigation: Recent Trends, the Global South, Human Rights
and Rights of Nature’, SCELG Dialogue 11/2020

F Sindico, ‘From Climate Strikes to Climate Solutions’, SCELG Dialogue 10/2019

Find out more at:

https.//www.strath.ac.uk/research/strathclydecentreenvironmentallawgovernance/ourwork/latestoutcomesfromourwork/
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