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“There was a moment in recent years when a law
to prevent mass damage or destruction affecting
the environment had a name and was very nearly
adopted at an international level to be embraced
both in peace-time and war-time."”?

The name of the law mentioned in the above quote is
ecocide. This dialogue paper attempts to capture the
discussion on ecocide and its relevance to animal law
that took place during a SCELG discussion group

1 A version of this discussion paper was given at the Con-
ference on Animal Law, Ethics and Policy 2019 hosted by
LIMU Law School and The UK Centre for Animal law (A-
LAW). See Debbie Legge and Simon Brooman, ‘Reflect-
ing on 25 Years of Teaching Animal Law: Is it Time for an
International Crime of Animal Ecocide?’ (2020) 41 Liver-
pool Law Review 201-218. Also, it formed part of the bite
size lecture by Dr Debbie Legge on Ecocide and Protec-
tion of Animal Habitats part of the second series on Ani-
mals, Social Justice and Interconnectedness, by A-LAW
on 16 November 2020.

2 Polly Higgins, Damien Short, Nigel South, ‘Protecting the
planet: a proposal for a law of ecocide’ (2013) 59(3) Crime
Law Social Change 264

3 Ibid 251.

4 Ibid 256-262.

5 Jonathan Watts, ‘Polly Higgins, lawyer who fought for
recognition of 'ecocide’, dies aged 50’ The Guardian,
(London, 22" April 2019).

6 “Criminal law to the rescue™ (Stop Ecocide, 1 October
2020) <

session focused on an article by Polly Higgins, Da-
mien Short and Nigel South entitled ‘Protecting the
planet: a proposal for a law of ecocide’.? In their arti-
cle, Higgins, Short and South set out an interesting
history of the law of ecocide and its institutional his-
tory.# They also place ecocide in its wider legal con-
text and clearly explain what ecocide is, why a law of
ecocide is needed and what the law of ecocide hopes
to achieve.

This dialogue will summarise Higgins, Short and
South’s work before discussing the issues it raises for
animals. Polly Higgins sadly died in 2019 but she has
left behind a body of work and a stream of advocacy
arguing for a crime of ecocide, which is now being
taken forward by Jojo Mehta and the Stop Ecocide
campaign and discussed in a growing list of countries
including Vanuatu, France,®> and more recently also
Belgium,® which committed at the international level
to ‘research and take diplomatic initiatives aimed at
halting the crime of ecocide, which is to say the con-
scious destruction of ecosystems’.” Individuals are
also pressuring governments to take further steps for
the recognition of a crime of ecocide, from Greta
Thunberg?® to the Pope?® as well as many non-govern-
mental organisations.

What is Ecocide?

Whilst the definition of ecocide is still being defined,°
a starting point is the definition set out by Higgins et
al.,

(A)s extensive damage, destruction or loss of eco-
system(s), whether by human agency or by other
[natural] causes, to such an extent that peaceful

> accessed 13 April 2021.
7 Paul Magnette and Alexander De Croo, ‘Rapport des for-
mateurs / Verslag van de formateurs’ (30 September
2020), 78, para 5 <

8 ‘Greta gives prize money to Stop Ecocide’ (The Ecol-
ogist, 24 July 2020)
<

> accessed 13 April 2021.
9 Wesley J Smith, ‘Pope supports classifying ‘Ecocide’ as
an international crime’, (National Review, 17 September
2020) <

> accessed 13 April 2021.
10 Owen Bowcott, ‘International lawyers draft plan to
criminalise ecosystem destruction’ (The Guardian, 30
November 2020)

accessed 13 April 2021.
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enjoyment by the inhabitants of that territory has
been severely diminished.!

Through this definition, Higgins identifies two types of
ecocide: human caused (“ascertainable”) and nature
caused (“non-ascertainable”). Non-ascertainable
ecocide includes ‘consequence or potential conse-
quence, where there is destruction, damage or loss
to the territory per se, but without specific identifica-
tion of cause as being that which has been created
by specific human activity.” Examples of this would
include, inter alia, hurricanes and volcanic erup-
tions,? whereas ascertainable ecocide includes ‘con-
sequence or potential consequence, where there is
destruction, damage or loss to the territory, and liabil-
ity of the legal person(s) can be determined.” Exam-
ples of ascertainable ecocide include the destruction
of the Amazonian rainforest and polluted waters.
Prosecuting a crime of ecocide will, however, require
the identification of responsible actors who caused
the damage in question. The central idea here is that
ecocide ‘targets harms created by human actions or
omissions.® Nevertheless, considering the ample ev-
idence that exists in respect of the impact of human
activities on the Earth’s ecosystem, certain natural
disasters can be closely associated with human ac-
tivities, thereby potentially extending the responsibil-
ity of individuals to more diverse natural disasters
such as floods caused by deforestation or ‘natural’
disasters arising from climate change.

The proposal to internationalise
Ecocide as a crime

Whilst several countries have incorporated a crime of
ecocide into their penal codes, there is a pressing
need for an international crime of ecocide. Criminal-
ising ecocide at the international level is necessary
because, whilst some international and domestic le-
gal responses to the challenges set out above have

11 Higgins et al (n 2) 257.
12 Polly Higgins, ‘Eradicating Ecocide: Exposing the corpo-
rate and political practices destroying the planet and pro-
posing the laws needed to eradicate ecocide (Shepheard-
Walwyn Publishers 2016), 63.
13 Anastacia Greene, ‘The campaign to make ecocide an
international crime: Quixotic Quest or Moral imperative?’
(2019) 30(1) Fordham Environmental law review, 4
< > ac-
cessed 13 April 2021.
14 Higgins et al (n 2) 254.
15 |bid 254.
16 ‘About’ (International Criminal Court) <

> accessed 13 April 2021.

been developed, the, ‘system of governance is weak
and dependent upon models of deregulation and vol-
untary compliance.’'* Issues of regulatory capture
and trivialisation also abound.'> Because of this, a
more rigorous and effective legal tool is required.
Such a tool could come in the form of an international
crime of ecocide set out under the Treaty of Rome
and enforced by the International Criminal Court
(ICC).

The ICC was set up under the Rome Statute 1998
which was ratified by 60 states in 2002. The ICC ‘in-
vestigates and, where warranted, tries individuals
charged with the gravest crimes of concern to the in-
ternational community: genocide, war crimes, crimes
against humanity and the crime of aggression.’1¢ In-
vestigations under the ICC can be made under Article
13 of the Rome Statute in three ways; referral of a
situation by a state party (Article 14), by the Security
Council or the Prosecutor (Article 15): (proprio motu).

The Rome Statute could and moreover should be
amended to include an international crime of ecocide.
The legal process for amending the Rome Statute!”
is, in brief, that any state which has ratified the
Rome Statute of the International Criminal Court
(ICC)!® may propose an amendment. A majority of
those present and voting at the next annual assem-
bly of the ICC then need to agree that the amend-
ment can be considered. Adoption into the Rome
Statute requires at least a 2/3 majority of State Par-
ties in favour of the amendment.

Polly Higgins proposed an international law of eco-
cide to the UN International Law Commission in 2010.
This was not the first call for such a crime to be cre-
ated. In 1970 Professor Galston proposed an interna-
tional agreement to ban ecocide at the Conference
on War and National Responsibility!® and in 1973
Richard Falk?® prepared a draft International Conven-
tion on the Crime of Ecocide as part of a review eval-

17 ‘Making Ecocide a Crime’ (Stop Ecocide)
<
> accessed 13 April 2021.

18 Rome Statute for the international criminal court (17"
July 1998) 2187 UNTS 3 <

The treaty
serves as the ICC's guiding legal instrument, which is
elaborated in such other legal texts as the Elements of
Crimes, Rules of Procedure and Evidence and more.
19 Higgins et al (n 2) 256.
20 |bid 257. Originally, the proposal to codify a crime of
ecocide in international law was made by Richard Falk as
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uating the effectiveness of the Genocide Conven-
tion.2! Whilst there is limited liability for ecological de-
struction during war time, a draft International Con-
vention on the Crime of Ecocide would have ex-
tended this to peacetime but was not put to the vote.??
There are now growing calls for ecocide to become
the fifth crime against peace.? To this extent, a draft-
ing panel co-chaired by international lawyers Philippe
Sands QC and Dior Fall Sow has recently been cre-
ated in order to define ecocide as a potential interna-
tional crime alongside war crimes, genocide and
crimes against humanity. Its preparatory work was
launched in November 2020 and is expected to set a
draft definition of ecocide within the next few
months.?*

Jojo Mehta outlines several key advantages in using
the Rome Statute to institute an international crime of
ecocide:

First, it provides for a relatively faster process than
creating a completely new international conven-
tion on ecocide. Additionally, member states un-
der the Rome Statute have equal voting powers.
There is no veto, even from more influential coun-
tries, and ecocide can be pushed forward by vul-
nerable countries as any state can propose an
amendment. Indeed, we can see this in action with
respect to the Republic of Maldives and Vanuatu
which in 2019 called the court to consider amend-
ing its Statute to include a crime of ecocide.?® Fi-
nally, once the amendment is adopted and ratified
by member states, the latter will have to incorpo-
rate the new crime into their domestic legislation.
This will help create more coherence in the law
across borders, which is essential for a crime that
is largely transboundary.26

a reaction to the military operations carried out by the US
with Agent Orange in the Vietham War. See Richard A
Falk, ‘Environmental Warfare and Ecocide — Facts,
Appraisal, and Proposals’ (1973) 4 Bulletin of Peace
Proposals 80.
21 Higgins et al (n 2) 259.
22 Higgins et al (n 2) set out in some detail the history of
this decision.
23 Rome Statute (n 18).
24 ‘Top international lawyers to draft definition of “Ecocide”
75 years after Crimes Against Humanity and Genocide
coined at Nuremberg’ (Stop Ecocide)
<

> accessed 14 April 2021.
25 *Sovereign states call on ICC to seriously consider eco-
cide crime’ (Stop Ecocide, 19 December 2019)
<

accessed 13 April 2021.

Why is ecocide of relevance for
animals?

The article by Higgins et al provides examples of en-
vironmental harm and crime. The main harms identi-
fied are water and air pollution, deforestation and
spoiling of the land, and crimes and harms against
animals/non-human species. Whilst the first three ob-
viously have impacts on animals/non-human species,
the impacts listed under this heading include the
‘abuse, mistreatment or death of animals’ which can
be caused by war, catastrophe, oil spills, deforesta-
tion, medical experiments, farming, clearance of land
for development, water and air pollution, soil erosion,
climate change, wildlife trafficking, and biodiversity.?”

These harms highlight the interdependence of envi-
ronmental destruction and animals lives and welfare.
A recent example is the wildfires in Australia, which
led to the death and injury of millions of animals, as
visually represented by koalas in need of rescue.2®
Perhaps the most cited interaction between environ-
mental destruction and animals is the effect of animal
agriculture. Farm animals are victims of climate
change as they are often killed in floods or heat-
waves. However, animal agriculture is also a contrib-
uting factor to climate change through clearing of land
for both the animals and their food.?°

Another prominent and well-known effect of environ-
mental destruction on animals is the impact of plastic
and other pollution on sea life.3° More generally, it can
also be said that the loss of habitat and ecosystems,
as well as worsening the impact of climate change,
has a profound impact on animals due to a loss of
food. While outside the scope of this dialogue, this
poses difficult questions such as whether to preserve
individual species in zoos and other institutions

26 See presentation by Jojo Mehta on the Launch of Eco-
cide law Finland: ‘Ecocide -Lakialoite Esittelyssa Ja Alle-
kirjoitettavana’ (Helin& Rautavaaran Museo) <

accessed 13 April 2021.
27 Higgins et al (n 2) 254.
28 | isa Cox, ‘Expert panel says 113 species need urgent
attention after Australia's bush fires’ (The Guardian, 11
February 2020) <

>
accessed 26 May 2020.

29 James Cameron and Suzy Amis Cameron, ‘Animal agri-
culture is choking the Earth and making us sick. We must
act now’ (The Guardian, 4 December 2017).

30 Dani Ellenby, ‘The five: species affected by plastic pol-
lution (The Guardian, 4 August 2019)

<

> accessed 13 April 2021.
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(where animals can still be vulnerable to severe
weather events) or to protect the habitats.3?

The benefits of an international
crime of ecocide

While there are international laws which aim to pro-
tect wildlife, they are often focused on one habitat or
species and do not reflect the interconnectedness of
the issues outlined above. In addition, while the pro-
cedure engaged before the ICC focuses on the re-
sponsibility of individuals (and not States or corpora-
tions), prosecuting an international crime of ecocide
helps to impose greater responsibility on the private
sector as well as national governments by making
decision makers or ‘any senior person who perpe-
trated ecocide within the course of State, corporate
or any other entity’s activity’32 accountable for their
actions or omissions with possible arrest, prosecution
and imprisonment. This would no doubt ensure that
private companies consider the financial as well as
other consequences of harmful environmental prac-
tices.33

Higgins et al. suggest that environmental crimes and
harms need to be ‘responded to through both formal
and informal means of resolution and restoration un-
derpinned by an internationally applicable frame-
work’.34 Higgins et al. argue that formal means of res-
olution should place responsibility on persons, not le-
gal entities. So, preventing ecocide would be the re-
sponsibility of all actors, including business as well as
governments, thus ensuring any harmful business
practice, financing or investment could be brought to
an end.3® Other authors have also suggested the
adoption of a regime that reflects the responsibility of
corporations, which, it can be argued, are the main
perpetrators of environmental damage.36

Focusing on the responsibility of individuals has es-
sential advantages. Indeed, as highlighted by Jojo
Mehta, using the ICC to prosecute a crime of ecocide

31 Andrew North, ‘The tragedy of Thilisi zoo — what hap-
pened next?’ (The Guardian, 8 July 2015)
<

> accessed 13 April 2021.
32 Greene (n 13) 3.
33 Kalyeena Makotorf, ‘Call to make climate risk reports
mandatory for 480 FTSE firms, say investors’ (The Guard-
ian, 19 October 2020) <

> accessed 13 April
2021.

can target decision makers such as business CEOs
and government ministers directly. In respect of the
former, they would not be able to hide behind the cor-
porate veil any longer and who would face the conse-
guences of their decisions via criminal procedures,
which also adds a high level of shame. Multinational
corporations often include in their budget a possible
reparation of environmental damages and the costs
of lawsuits and ‘if that expense is outweighed by
profit, the pollution can still be worthwhile’.3” Criminal
liability could mitigate against business utilising such
a crude cost-benefit analysis based solely upon con-
sideration of financial costs.38

Conceptually, the proposal for an international law
prohibiting ecocide would be centred on restorative
justice.®® It would be based on ‘mutual engagement
and shared learning’ and so would focus on a ‘duty to
remedy the harm caused’ rather than ‘punishment of
the perpetrator’.4% For Higgins et al, the importance of
this lies in the fact that an international crime of eco-
cide would be part of wider calls for legal and political
change to protect the earth. The creation of an inter-
national crime of ecocide would also produce a deter-
rent effect. Punishment would be a last resort. The
idea behind a combination of the stick of the crime of
ecocide with the carrot of restorative justice is to
change behaviour so that the law encourages pre-
ventative behaviour to stop damage rather than being
reactive, with prosecution after the event when the
damage has already been done.*! Normatively, this
idea sits well with the ICC and is already reflected in
the work of the ICC in that,

The Court is participating in a global fight to end
impunity, and through international criminal jus-
tice, the Court aims to hold those responsible ac-
countable for their crimes and to help prevent
these crimes from happening again.*?

The importance of this in respect of both the environ-
ment and animals can be seen in relation to the con-
cern that, ‘deep water oil operations, combined with
the loosening of Obama-era rules’, in the USA could

34 Higgins et al (n 2) 252.

35 bid.

36 Laurent Neyret (dir), Des écocrimes a I'écocide, le droit
pénal au secours de I'environnement, (Bruylant 2015) 308
37 Greene (n 13) 31.

38 Mehta (n 25).

39 Higgins et al (n 2) 255. Liz Rivers, ‘Shareholder return -
a Nuremberg defence - Ecocide and Restorative Justice’
(2012) 24(1) Environmental Law and Management 17.

40 Higgins et al (n 2) 255 citing Higgins (n 12) 143.

41 1bid 263.

42 ‘About’ (n 16).
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lead to a repeat of the deep water spill that ‘devas-
tated marine life’.*3 Even if actors in the USA cannot
be prosecuted under the ICC as it is not a signatory
to the Rome Statute, other relevant countries are. Ac-
cordingly, the activities of Royal Dutch Shell in sub-
Saharan Africa could constitute the crime of ecocide
and thereby help to ensure that regulatory roll back
and problematic company practices would not lead to
these sorts of devastating events: they would be pre-
vented rather than being mitigated after the event.

For actors in countries such as the USA, which, as
stated above, is not a signatory to the Rome Statute,
creation of the international crime of ecocide could
still provide a moral justification that such practices
are illegal, thereby encouraging behavioural change.
This is because when considering certain actions as
a crime, we draw a ‘moral red line’ and can ‘shift the
cultural mindset as well as the legal reality.’** This
can, in the case of ecocide, impose stronger consid-
erations of environmental protections and obligations
when issuing permits or authorisations of activities
particularly harmful to the environment. In the current
globalised world, this moral red line can still exercise
a relative influence on non-signatory countries or ac-
tivities of individuals from these countries. Indeed, the
fact that the US, Russia or China have not ratified the
Rome Statute, does not mean that American, Rus-
sian or Chinese individuals cannot be prosecuted be-
fore the court. The ICC can exercise its competence
over nationals of one of the States parties or when
the crime was committed on the territory of a State
Party, for crimes of genocide, crimes against human-
ity and war crimes.*® In other words, applied to the
crime of ecocide, a national from a non-State party
can still be prosecuted if they conduct, organise or
operate activities on the territory of a State party. This
can have a considerable influence, notably on multi-
nationals.

43 Emily Holden ‘deepwater-horizon-10-years-later-could-
it-happen-again’ (The Guardian, 20 April 2020)
<

> accessed 13 April 2021.
44 See Mehta (n 25).
45 ‘International Criminal Court’ (International Criminal
Court) <

> accessed 13 April 2021.
46 “There have thus far been 28 cases before the Court,
with some cases having more than one suspect. ICC
judges have issued 35 arrest warrants. Thanks to cooper-
ation from States, 17 people have been detained in the

An international crime of ecocide can sit alongside
national laws to protect animals and wildlife, it can be
used to provide a template for national laws. The
Rome Statute defines the jurisdiction of the ICC as
“‘complementary” to national criminal jurisdictions.
But ultimately it sits above national law to provide a
supranational criminal offence to provide deterrence,
restoration and ultimately punishment.

Is the ICC the right court to use?

The ICC has enforced the Rome Statute in several
cases.*¢ However there are several arguments to be
raised about the effectiveness of the Court*” and spe-
cifically in relation to prosecuting a crime of ecocide.
Greene sets out several issues, including the historic
basis for the court being centred on human rights that
were already in existence and just brought under the
umbrella of the International Criminal Court.*® She
questions whether the ICC has the knowledge or ex-
pertise to deal with ecocide and whether including a
crime of ecocide may diminish the core crimes of war
crimes, crimes against humanity, crimes against
peace (aggression), and the crime of genocide. She
also considers the jurisdictional issue set out above
that the USA, Russia, China, and India have not
signed the Rome Statute.*® Greene also argues that
the proposal has feasibility issues. Criticisms have
also been made of the functioning of the ICC, partic-
ularly for its focus on African cases.®° Greene sets out
several examples of alternatives to a law on ecocide
including: making it a transnational crime, or enforce-
able in domestic courts, or including it under the aus-
pices of the International Court of Justice or finally, to
enforce protections under human rights law. Some of

ICC detention centre and have appeared before the Court.
14 people remain at large. Charges have been dropped
against 3 people due to their deaths. ICC judges have
also issued 9 summonses to appear. The judges have is-
sued 8 convictions and 4 acquittals. See

47 Rita Mutyaba, ‘An Analysis of the Cooperation Regime
of the International Criminal Court and its Effectiveness in
the Court’s Objective in Securing Suspects in its Ongoing
Investigations and Prosecutions’ (2013) 12(5)
International Criminal Law Review 937—962.

48 Greene (n 13) 1-48.

49 |bid 32-49.

50 Tim Lindgren, ‘Ecocide, genocide and the disregard of
alternative life-systems’ (2018) 22(4) The International
Journal of Human Rights 525, 540.
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these and other mechanisms have been used suc-
cessfully in environmental litigation.5!

It may well be that an international law on ecocide to
sidestep the issues of mens rea and causation inher-
ent in the Rome Statute could be developed as a new
crime under an International Environmental Court
with the necessary expertise and a focus on restora-
tive justice which again may not sit as well with the
crimes already prosecuted under the Rome Treaty.
An International Environmental Court could bring the
necessary expertise ‘to bear on complex and tech-
nical matters that are often unfamiliar when intro-
duced and processed through the traditional
courts’.52 An International Environmental Court could
also be opened to different actors, for example, to de-
velop the possibility of prosecuting corporations.
However, the development of an International Envi-
ronmental Court may suffer from the same issues as
set out above, in terms of jurisdiction and feasibility,>3
so working with what is already there through the ICC
and Rome Statute may be the best way forward.
Whatever court deals with an international crime of
ecocide, there are some conceptual issues still to be
resolved of causation and intention. These are dis-
cussed more fully below.

Causation

Ecocide is usually not caused by one event, but ra-
ther through a series of actions or omissions and in-
teractions between the different elements of the Earth
system. Yet it is essential to demonstrate that the per-
petrator of the alleged crime ‘have caused severe,
widespread, long-term harm to the environment.” It
could hence in certain circumstances (like climate
change, destruction of coral reefs etc.), ‘be very diffi-
cult to establish that any one act caused environmen-
tal damage for purposes of criminal liability’.5*

51 See Brooman and Legge (n 1) and United Nations.
2017. Report: M Burger, J Gundlach, A Kreilhuber, L Og-
nibene, A Kariuki and A Gachie, ‘The status of climate
change litigation: A global review’ (United Nations Envi-
ronment Programme 2017)

<

> accessed 13 April
2021.
52 Higgins et al (n 2) 263.
53 Yuval Shany, Assessing the Effectiveness of Interna-
tional Courts (Oxford University Press 2014).
54 See Alessandra Mistura, ‘Is There Space for Environ-
mental Crimes Under International Criminal Law? The Im-
pact of the Office of the Prosecutor Policy Paper on Case

For example, could cumulative damage add up to an
overall significant damage and, therefore, qualify as
ecocide? Who has caused the ecocide? For exam-
ple, there are concerns that ‘(t)hose living in less de-
veloped countries often have no other choice but to
farm cattle or grow products that result in deforesta-
tion. It could be the only way to feed their families
orearn a living.” Whilst ‘(t)he demand for prod-
ucts that cause ecosystem harm, such as deforesta-
tion, often comes from richer countries. This includes
pressure for products like cheap beef and soya.’s> If
ecocide is an international crime this could promote
collective responsibility and accountability in terms of
a deterrent and could help to draw attention to the in-
terconnectedness of our actions. A collective con-
sciousness would strengthen obligations of assis-
tance and prevention.5 The collective consciousness
would be particularly important in cases of shared bi-
odiversity and migratory species, as small disturb-
ances in different countries can have dramatic cumu-
lative effects on an entire species. If we are all to
blame for the systemic causes of ecocide then it will
help us to change our behaviour. The prosecution of
ecocide could then be used for the most devastating
events that could be said to be caused by identifiable
persons.

Intention

It is suggested by Higgins et al. that the international
crime of ecocide be one of strict liability.>” Intention
has long been integrated into criminal law based on
the maxim actus non facit reum, nisi mens sit rea (an
act is not necessarily a guilty act unless the accused
has the necessary state of mind required for that of-
fence).58

The Rome Statute of the ICC follows this line by stat-
ing that ‘unless otherwise provided, a person shall be
criminally responsible and liable for punishment for a

Selection and Prioritization on the Current Legal Frame-
work’ (2018) 43 Columbia Journal of Environmental Law
181, 191 and 201. See also Greene (n 13) 34-5.
55 Ellen McHale, ‘What is ecocide’ (Kew Royal Botanic
Gardens, 15 October 2020) <

> accessed 13 April 2021.
%6 Higgins et al (n 2) 263.
57 Higgins et al (n2) 262.
58 Jonathan Law and Elisabeth A Martin, A Dictionary of
law (7th ed, Oxford University Press 2009): most criminal
offences require (1) an actus reus (conduct external to the
defendant’s thoughts and intentions) and (2) a mens rea
(a specific state of mind on the part of the accused).
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crime within the jurisdiction of the Court only if the
material elements are committed with intent and
knowledge’.5® The integration of the exception ‘unless
otherwise provided’, could provide for a way out of
the need for intention for a crime of ecocide.® The
contested nature of its inclusion in former discussions
on the issue is set out by Higgins et al.t?

None of the countries that recognise a crime of eco-
cide in their domestic legislation impose ‘a test of in-
tent’.62 This is because ‘most corporate ecocide is not
intended'.53 Requiring intention for the prosecution of
a crime of ecocide would empty the notion of its
meaning and permit perpetrators to hide behind ‘the
defence ‘I did not know’.%* Instances of ecocide are
not examples of an intention to destroy the Earth. Ra-
ther, ecocide is typically the by-product of efforts to
improve economic growth. Thus, requiring intention
to prosecute ecocide would permit existing damage
to continue. Foregoing the requirement of intention
could strengthen the protection of endangered spe-
cies by deeming defences of ignorance about endan-
gered status or other economic justifications to be ir-
relevant.

Recognising legal precedent from domestic law and
aiming for enforceability would require that the defini-
tion of an international crime of ecocide includes un-
intentional consequences and actions committed un-
consciously. If ecocide is ‘a crime of strict liability’®® in
order to improve accountability in environmental
law®é then it is essential to preserve the exceptional
character of the crime of ecocide. Hence, the damage
caused needs to be significant enough to call for se-
rious prosecution. This significance could be defined
through its widespread and long-lasting effect as well
as its severity (defined as ‘serious or significant dis-
ruption or harm to human life, natural and economic

59 Rome Statute (n 18), art 30.

60 Johan D Van der Vyver, ‘The international Criminal
Court and the concept of Mens Rea in international crimi-
nal law’ (2004) 12(1) University of Miami International and
Comparative Law Review 57, 66.

61 Higgins et al (n 2) 260.

62 1hbid 262

63 |bid.

64 1bid.

65 1bid.

66 1bid.

87 International Committee of the Red Cross, ‘1976 Con-
vention on the Prohibition of Military or any hostile use of
Environmental Modification Techniques — Factsheet’
(2003) <

> accessed 13 April 2021.
68 Brooman and Legge (n 1).
69 Higgins et al (n 2) 256.

resources or other assets’).5” Indeed, not all in-
stances of environmental damage qualify as ecocide.
To this extent, there should be a distinction made be-
tween wild and domestic animals. In case of crimes
against wild animals, the disappearance of an entire
species by massive killing or killing or endangered
species could be considered as an ecocide, even if
the primary intention was not to kill these species (as
for instance in the case of destruction of forest for
palm trees plantation killing the habitat of Orangutan)
whereas welfare issues in relation to domestic or
farmed animals would not be included.58

Conclusion

Since publication of Higgins et al.’s article, the issues
set out above have been debated with increasing ur-
gency due to the ever more visible impacts of climate
change on our ecosystems and weather. Climate
change impacts animals in a myriad of ways, as set
out above. An international crime of ecocide may help
us frame the debate as we move forward. The need
asserted by Higgins et al. for a restorative and pre-
ventative law, reflects the argument that at present in
many countries law focuses on human interests over
the natural world.®® This forms part of a wider discus-
sion of what law is and what it ought to be.” It could
help us to focus our minds on the changes needed to
protect our planet through the development of the law
by moving away from its current anthropocentric’ ap-
proach to the natural world, and so encompass the
protection of wild animals as significant actors both
within ecosystems and in their own right.”

70 See Fritjof Capra and Ugo Mattei, The sociology of Law
— Toward a legal system in Tune with Nature and Commu-
nity, (Berrett-Koehler Publishers Inc 2015) 197.Also for
calls for an earth jurisprudence and wild law see Cormac
Cullinan, Wild law: a manifesto for earth justice (2nd ed,
Chelsea Green 2011). Also, on Earth Law, see for exam-
ple ‘What is Earth Law?’ (Earth Law Alliance)

"1 payal Patel, ‘Expanding Past genocide, crimes against
humanity and war crimes: can an ICC policy paper ex-
pand the court’s mandate to prosecuting environmental
crimes?’ (2016) 14(2) Loyola University Chicago Interna-
tional Law Review 175.

72 Higgins et al (n 2), 256 citing Cormac Cullinan, ‘Earth
jurisprudence: from colonization to participation’ in World-
watch Institute (ed) State of the world 2010: Transforming
Cultures: From Consumerism to Sustainability (World-
watch Institute 2010) 15. See also, Cullinan (n 69) and
Brooman and Legge (n 1).
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